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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                     Juneau, Alaska 99802-5512

	ERICA M. SNARE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

DOWL/NANA DEVELOPMENT CORP.,

                                                  Employer,

                                                   and 

ACE USA,

                                                  Insurer,

                                                     Defendants.
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	        FINAL DECISION AND ORDER

        AWCB Case Nos. 200407039, 

       200422780, 200413882
        AWCB Decision No.  05-0280  

        Filed with AWCB Anchorage, Alaska

        on October 28, 2005


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) and medical benefits, penalty and interest and attorney fees and costs on September 28, 2005 at Anchorage, Alaska.  Attorney William Soule represented the employee.   Attorney Allan Tesche represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing.


ISSUES
1. Is the employee entitled to TTD benefits from March 12, 2005 through May 24, 2005, pursuant to AS 23.30.185?

2. Is the employee entitled to medical benefits, including the cost of surgery, pursuant to AS 23.30.095?

3. Is the employee entitled to penalties on late-paid benefits, pursuant to AS 23.30.155(e)?
4. Is the employee entitled to interest, pursuant to AS 23.30.155(p)?
5. Is the employee entitled to an award of attorney fees and costs, pursuant to AS 12.30.145 and 8 AAC 45.180?

SUMMARY OF THE EVIDENCE
The employee, while working for the employer as a geology technician, sustained three work injuries in 2004.  The first injury occurred when she was carrying a sixty-pound soil sample bag on April 9, 2004 and experienced a low back strain.
  On July 21, 2004, the employee reported that she re-injured her lower back while on an orienteering exercise, when she slipped on loose silt and landed on her buttocks.
  The last injury occurred on December 28, 2004, when the vehicle she was driving on an errand for her employer was rear-ended, causing a low back strain and, later, right shoulder complaints.

The employee first sought treatment with Steven Henderson, D.C., on April 12, 2004.  Dr. Henderson diagnosed lumbar and thoracic pain.
  He provided the same diagnosis following the July 21, 2004 work incident.
  During this time period, he treated the employee two to three times per week and determined that her condition was not medically stable.

The employee reported to the emergency room on January 3, 2005 for back pain symptoms that she related to the motor vehicle accident.
  Stephen Parker, M.D., recommended alternating ice and heat and prescribed pain medications.

On January 5, 2005, Nurse Case Manager Delores Fletcher, R.N., wrote to Jon Stucki, M.D., to enquire about the employee’s current medical status.  Dr. Stucki recommended that the employee undergo physical therapy, continue taking anti-inflammatory and pain medications and decrease weight lifting and movement activities.  He recommended that she remain off work for an unspecified period of time.

During January 2005, the employee began to complain to Dr. Henderson about right shoulder pain and stiffness.
  On January 28, 2005, Dr. Henderson released the employee to return to light-duty work, with restrictions.  The employee continued to complain of right shoulder pain, and dynamometer testing on February 7, 2005 demonstrated that her right hand was weaker than her left.

Due to the employee’s complaints of right shoulder pain, Dr. Henderson referred the employee for a right shoulder x-ray.  The x-ray results were essentially normal.
  On March 11, 2005, Dr. Henderson recommended active physical therapy for the employee.

On March 12, 2005, Dr. Henderson recommended that the employee remain off work from that date through May 1, 2005.
  He also submitted a treatment plan for increased treatment frequency.  The employee underwent a right shoulder MRI on March 15, 2005 that demonstrated a cluster of perilabral cysts at the anterior inferior margin of the labrum, which the radiologist noted was “usually associated with a focal labral tear.”

On April 19, 2005, Laurence Wickler, M.D., evaluated the employee’s right shoulder and diagnosed a SLAP lesion.
  He recommended that she undergo surgery.

On April 20, 2005, Dr. Henderson re-evaluated the employee’s status and recommended that she remain off work through August 2, 2005 to allow her to have right shoulder surgery and rehabilitate from that surgery.

On August 31, 2005, the employee attended an employer’s medical evaluation (“EME”)
 with Bradley Billington, M.D., an orthopedist.  At the EME, the employee complained of pain in the anterior aspect of her right shoulder, neck pain and back pain.
  Dr. Billington made the following diagnoses:  1) lumbar strain related to the April 9, 2004 work incident, resolved, 2) cervicodorsal and lumbar strain related to the July 21, 2004 work incident, resolved, and 3)  recurrent cervicodorsal strain and right shoulder sprain/strain related to the December 28, 2004 work incident, of which the cervicodorsal strain was resolved.

Dr. Billington opined that the only “active diagnosis” related to the various work incidents was the right shoulder sprain, which he related to the December 28, 2004 work incident on a more-probable-than-not basis.
  He further opined that the right shoulder injury was not a sprain, and that there was not evidence of a SLAP lesion.
  He recommended that the employee undergo an MRI arthrogram to more accurately diagnose the injury.  With respect to the surgical recommendation, he stated that “With a more accurate MRI study, it may be determined that surgical intervention is not appropriate, including diagnostic arthroscopy.”
  The employee subsequently underwent an MRI arthrogram on September 19, 2005, which demonstrated no rotator cuff tears, but did show a small tear of the anterior inferior aspect of the glenoid labrum.

Dr. Billington reviewed the subsequent MRI and opined that the findings did not indicate that a subacromial injection would be of assistance.
  With respect to the surgical recommendation, he opined that until the employee had an intraarticular injection and exercised the shoulder, it could not be determined whether the surgery was reasonable and necessary.

On September 28, 2005, the employer petitioned for a second independent medical evaluation (“SIME”) pursuant to AS 23.30.095(k) to address the medical disputes between Drs. Wickler and Billington.

Hearing Arguments

At hearing, the employee stated that she wanted to proceed with the right shoulder surgery recommended by Dr. Wickler.  She further stated that this treatment was never controverted, but that she was informed that the insurer had refused payment for the procedure.  In addition, Debbie Fisher, Dr. Henderson’s recordkeeper, and Donelle Hepworth, Dr. Wickler’s office manager, testified for the employee.  Hepworth testified that she called the workers’ compensation insurance carrier to obtain approval for the surgery recommended by Dr. Wickler, but was informed the case was being referred to an attorney to be scheduled for an EME.  She further testified that Dr. Wickler did not perform the surgery as scheduled because the EME had not taken place.

The employer argued that it had never controverted the surgery recommended by Dr. Wickler.  Michael Boshears, the adjuster for the workers’ compensation insurance carrier, testified that she had informed Dr. Wickler’s office that there was an open claim and that the EME would take place as soon as possible.  She further testified that she had not seen anything from Dr. Henderson releasing the employee from work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. SIME

AS 23.30.095(k) provides, in pertinent part, as follows:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

In addition, AS 23.30.110(g) provides, in pertinent part, as follows: “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .”  Section .135(a) of the Alaska Workers’ Compensation Act (“the Act”) grants the Board broad powers to “make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”

These powers are further emphasized in AS 23.30.155(h), which provides, in pertinent part, as follows:

The Board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all the parties.

The Board has long considered subsections .095(k) and .110(g) of the Act to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
 Considering the broad procedural authority granted to the Board under .135(a) and .155(h), the Board concludes that it has wide discretion under .110(g) to consider any evidence available when determining whether to order an SIME to assist in investigating and deciding medical issues in contested claims.

In determining whether to order an evaluation, the Board considers whether 1) there is a medical dispute among the physicians, 2) the dispute is significant and 3) an additional evaluation would assist the Board in resolving the dispute.

In this case, the Board finds that there is a medical dispute between Drs. Wickler and Billington, insofar as Dr. Wickler has opined that right shoulder surgery is necessary and Dr. Billington has seemingly adopted a wait-and-see philosophy.  However, the Board finds that this dispute is not significant at this time.  For reasons described more fully below, the Board finds that Dr. Billington’s opinion, while not recommending surgery, does not rule it out either.  As Dr. Billington has not firmly stated that the proposed surgery is not medically reasonable and necessary, the Board concludes that the difference is not significant enough to order an SIME on the reasonableness or necessity of the surgery.  Finally, the Board finds that an additional evaluation would not assist it in resolving the issues before it, as the case is neither medically complex nor is there a clear dispute between the EME and the treating physicians.  Therefore, the current Petition for an SIME is denied.

II. Presumption of Compensability

Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.
  For an injury to be compensable, the employment must be a substantial factor in bringing about the disability.

The Alaska Workers’ Compensation Act (“the Act”) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases with highly complicated medical issues, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.


1.
TTD Benefits

The employer paid TTD benefits from January 1, 2005 through January 31, 2005, and temporary partial disability (“TPD”) benefits from February 1, 2005 through February 14, 2005.
  In its Answer to the employee’s workers’ compensation claim, the employer admitted that it was liable for TTD benefits from January 1, 2005 through January 31, 2005, and from May 24, 2005 and continuing.
  It also admitted liability for TPD benefits from February 1, 2005 through May 23, 2005 and reasonable and necessary medial benefits.

Under AS 23.30.185, an employee may receive TTD benefits only up to the date of medical stability.  AS 23.30.395(21) defines medical stability as

the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days;  this presump​tion may be rebutted by clear and convincing evidence . . . .
Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  The Board finds that Dr. Henderson’s disability form dated March 12, 2005 is sufficient to establish the preliminary link in the employee’s claim for additional TTD benefits from that date forward.  

As the employee has attached the presumption of compensability, the burden then shifts to the employer to rebut this presumption with substantial evidence.  “Substantial evidence” is defined as the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board examines the employer’s evidence in isolation to determine whether it has 1) produced substantial evidence that provides an alternative explanation that, if accepted, would exclude work-related factors as a substantial cause of the disability or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.

At hearing, the employer argued that the workers’ compensation adjuster did not receive the disability form dated March 12, 2005, and therefore their obligation to pay TTD benefits was not triggered.  The employer presented evidence in the form of Adjuster Boshears’ testimony to that effect.  

However, Debbie Fisher testified that she faxed the disability form to the insurer on March 14, 2005, and to the nurse case manager working for the insurer on March 18, 2005.  In addition, the employer’s own evaluator, Dr. Billington noted that the employee had an “active diagnosis” of right shoulder strain as of the date of his examination.
  Notably, Dr. Billington did not attach a specific date of medical stability to this condition.

Based on this evidence, the Board finds that the employer did not sufficiently rebut the presumption of compensability with respect to TTD benefits.  The employer has not produced any evidence that excludes work-related factors as the substantial cause of this period of disability, nor has it eliminated any reasonable possibility that employment was a factor in the disability.  Rather, the undisputed evidence remains that Dr. Henderson released the employee from work from March 12, 2005 forward due to her need for work-related shoulder surgery and rehabilitation.

Thus, the Board concludes that the employee’s condition was not medically stable from March 12, 2005 through May 24, 2005, and that the employee is entitled to the difference between the TPD benefits paid and the TTD benefits she was owed during this period.


2.
Medical Benefits
AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

AS 23.30.120(a) reads, in part:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held in Meek v. Unocal Corportation that “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  

To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. “[I]n claims ‘based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection.”
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held that specific medical treatment recommended by a treating physician and sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

Here, we find the employee’s testimony and the opinion of Dr. Wickler, when viewed in isolation, sufficient to attach the presumption of compensability regarding the medical treatment recommended by Dr. Wickler in his April 19, 2005 chart note.  We find the treatment recommended was within two years of the employee’s injury.    Accordingly, the employer must meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  We find Dr. Billington’s EME report does not demonstrate that the recommended treatment is unreasonable or unnecessary.  At best, Dr. Billington’s report can be read as recommending conservative treatment first, or as reflecting uncertainty about the efficacy of surgery.  Nowhere, however, does Dr. Billington opine that the recommended surgery is unreasonable, unnecessary or outside the realm of accepted medical practice.  Therefore, we conclude the employer has not met its burden, and we find that the proposed treatment is compensable.
  


3.
Interest
AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

For injuries that occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid and late-paid benefits awarded by this decision, from the dates on which those benefits were due.


4.
Penalty
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period. . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

We have awarded medical benefits and TTD benefits.  We find that the employer never filed a Controversion Notice in this matter.  However, we find that the employer’s actions constituted a controversion in fact, as the employer refused payment for the recommended surgery and paid time-loss benefits at the TPD rate rather than the TTD rate.  

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer must have specific evidence for a good faith controversion under AS 23.30.155(d):  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

In Wien Air Alaska v. Arant,
 and Alaska Interstate v. Houston,
 the Court found that resistance by an employer to an employee’s claim for benefits should be deemed a controversion-in-fact.  We consistently require an employer or insurer to have specific evidence on which to base a controversion.

Here, the employer resisted payment of TTD and medical benefits without any specific evidence in support of doing so.  Although the employer argued at hearing that it was unaware of Dr. Henderson’s releasing the employee from work and therefore triggering the need for TTD benefits, the Board finds credible the testimony of Debbie Fisher that the pertinent records were faxed to both the nurse case manager and Adjuster Boshears.  The Board finds that the employer had no evidence to support a controversion,
 and therefore its controversion-in-fact was not made in good faith under Harp.  Accordingly, since the controversion-in-fact was not supported by substantial evidence, the Board concludes that penalties on unpaid benefits are due under AS 23.30.155(e).

5.
Attorney Fees and Costs
AS 23.30.145(b) provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Based on our review of the record, we find the employee's attorney has successfully obtained benefits for the employee.  Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee was controverted in fact and resisted by the employer.
  The employee seeks an award of attorney's fee under subsection AS 23.30.145(b).  We have awarded the employee the claimed TTD and medical benefits.  Consequently, we can award fees under AS 23.30.145(b).
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell,
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer,
 and the benefits resulting to the employee from the services obtained, we conclude that attorney fees claimed under AS 23.30.145(b) are reasonable for the successful prosecution of this claim.
  

Upon reviewing the record, we find the employee provided affidavits of attorney fees and costs, submitted by the employee's attorney on August 1, 2005. These affidavits itemize attorney fees for 43.8 hours of work billed at $250.00 per hour for a total of $10,950.00 and other litigation costs in the amount of  $261.67.  The employer did not make any argument or objection at hearing regarding the reasonableness of the fees and costs requested by the employee.

We have considered the nature, length and complexity, and benefits awarded in this case, as well as the contingent nature of workers' compensation cases.   We find the employee’s itemized costs are reasonable.  We also find that the claimed amount of attorney fees is reasonable for the successful prosecution of the claim and the value of the benefits received by the employee.  We conclude that an award of full attorney fees and costs is appropriate in this case under AS 12.30.145 and 8 AAC 45.180, for a total of $11,211.67.

ORDER
1. The employee is entitled to an award of TTD benefits from March 12, 2005 through May 24, 2005.  The employer is ordered to pay the employee the difference between the TPD benefits paid and the employee’s TTD rate.

2.
The employee is entitled to medical benefits for the surgery recommended by Dr. Wickler.

3. The employee is entitled to an award of interest on unpaid and late-paid benefits.

4. The employee is entitled to penalties on unpaid and late-paid benefits.

5. The employee is entitled to an award of full attorney fees and costs in the amount of $11,211.67.

Dated at Anchorage, Alaska on October 28, 2005.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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