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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	TERRY L. SMITH, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

CSK AUTO, INC.,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO. OF AMERICA,

                                                  Insurer,

                                                            Respondents.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200106934
        AWCB Decision No. 05-0281 

         Filed with AWCB Fairbanks, Alaska

         on October 28, 2005


We heard the employee’s appeal of discovery determinations by Board Designee Sandra Stuller, in Fairbanks, Alaska on October 13, 2005.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer ("employer").  We kept the record open to receive certain items of discovery, and closed the record when we next met, October 27, 2005.

ISSUES

Shall we overturn the discovery determinations from a prehearing conference on September 26, 2005, under AS 23.30.108?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back while working for the employer as a delivery driver, lifting boxes on March 29, 2001. The employer provided the employee temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, and medical benefits.  A number of disputes arose, and the parties resolved these disputes through a compromise and release (“C&R”) agreement, approved by the Board on October 17, 2002.  In exchange for a lump sum payment of benefits, in the C&R the employee waived all workers’ compensation benefits, except medical benefits.

On December 17, 2004, the employee filed a Workers’ Compensation Claim, requesting additional TTD benefits, authorization for surgery, additional medical benefits and related transportation, penalties, and interest.  On January 10, 2005, the employee filed a Petition to Vacate his C&R.  On July 1, 2005, the employee filed a Petition to Compel Discovery.  On July 19, 2005, the employee filed a Petition requesting a finding of frivolous and unfair controversion.   On July 19, 2005, the employee filed a “Notice of Judicial Notice re: the Alaska Injured Workers Alliance” and a “Notice of Judicial Notice re: Dr. Patrick Radecki.”

In a prehearing conference on September 26, 2005, Board Designee Stuller heard the parties’ arguments concerning the employee’s various discovery requests, and made a number of discovery determinations and orders, pursuant to AS 23.30.108(c).
  Ms. Stuller found, and ordered:

Mr. Smith wants copies of all letters written to him by the adjuster after the 1/31/02 entry of appearance.  The Chair ruled that if such letters exist, they should be produced.  Mr. Griffin is to produce any letters that may exist.

Mr. Smith asked for documentation of any amounts that were paid to Dr. Radecki for the employer independent medical evaluation.  Mr. Griffin agreed to produce such.

Mr. Smith requested safety information on the back support belts including but not limited to all MSDS Safety Data Sheets.  Mr. Smith stated his request is relevant as it goes towards the safety issues of the job.  Mr. Griffin argued that initial causation was not an issue, therefore information on the back support belts are not relevant.  The Chair ordered that the “safety issues” of the back support belt were not relevant to Mr. Smith’s various petitions and claims, and did not order that they be produced.  Mr. Smith verbally appealed this order, and the Board will decide the matter.

Mr. Smith requested the “Certificate of Training” on the back support belts if one exists.  Mr. Griffin objected as to relevance.  The Chair refused to order production of the “Certificate of Training” and Mr. Smith verbally appealed this decision.  The Board will also decide this matter.

Mr. Smith asked for the adjuster’s telephone log notes from August 2002 through October 2002.  Mr. Smith believes this information could contain relevant information relating to his request that the C&R be vacated.  Mr. Griffin objected, stated the information is privileged as his client was represented during that time period.  After reconsidering this request, the Chair concludes that though portions of the log may indeed be protected under the attorney/client privilege, there may be portions that do not.  Mr. Griffin is instructed to produce the adjuster’s telephone log, redacting any portions that may contain attorney client communication.  If Mr. Griffin maintains that producing any of the log is protected under the attorney/client privilege, the Board will also address this matter.

Mr. Smith asked for copies of all communications between the adjuster and/or Mr. Griffin’s office and his treating physician, Dr. Anderson from January, 2002 through July 31, 2003.   Mr. Smith indicated this information is relevant to his claim for benefits and his claim of an unfair/frivolous controversion.  He does not believe that all of Dr.  Anderson’s medical records were provided to Dr. Radecki.  The Chair ordered that his information be produced.  Mr. Griffin agreed to follow-up with his client regarding this request, and if the information is not produced, the Board will decide this matter.

Mr. Smith asked for copies of all the records that were provided to Dr. Radecki in preparation of his EME.  Mr. Griffin responded that all medical records that were provided to Dr. Radecki had been filed with the Board via medical summary.  Mr. Smith was invited to review the Board file  to ascertain what medical records had been filed with the Board prior to the EME.  If it appears that certain reports from Dr. Anderson were not provided to the Board (which would lead one to assume, based on Mr. Griffin’s statement, that they were not provided to the EME doctor), Mr. Smith could certainly make an argument towards the credibility of Dr. Radecki’s report.  If this arrangement does not satisfy the parties, the issue can be brought to the Board.

Mr. Smith asked for copies of any and all surveillance material.  Mr. Griffin responded that there was a four page report from May, 2002, 1 picture, and 3 minutes of video.   The Chair ordered, and Mr. Griffin agreed to produce.

Mr. Smith asked that a printout of all medical payments made (amount and date of payment included) be made available. Mr. Griffin agreed to provide a spreadsheet or whatever format is kept by his client

Based on the employee’s verbal appeal of several of the determinations during the prehearing conference, the Board Designee set the employee’s appeal for a hearing before us on October 13, 2005.

At the hearing on October 13, 2005, and in its brief, the employer asserted it had complied with the discovery orders of the Board Designee in a letter dated September 28, 2005, though it reserved objections to having been compelled to make certain disclosures.  It argued the Board Designee based her decisions on substantial evidence and did not abuse her discretion in her determinations.  It argued those determinations should be upheld. 

Specifically, the employer asserted it had produced all letters written to the employee by the adjuster after the Entry of Appearance by the employer’s attorney.  The employee asserted he did not think he had actually received these.  The employer agreed to double-check this.  

The employer asserted it had disclosed all payments to Dr. Radecki.  The employee asserted he wants information concerning payment to all of the employer’s physicians.

The employer asserted it had produced the adjuster’s telephone log (pursuant to the employee’s request to disclose information that may indicate his attempts to request the withdrawal of the C&R) from January 2002 through September 2003, redacting those calls that were not between the adjuster and employee. The employer also asserted it had produced logs of all contacts with the employee’s physician by the employer.  The employee argued he should have the complete, un-redacted log.

The employer also asserted it had produced all the medical records reviewed by Dr. Radecki on medical summaries.  It asserted it had produced a banker’s box of copies of every medical record in its possession, and had served them on both the employee and the Board.  The employee asserted he wanted a summary of medical reports prepared by the employer, which he saw when being evaluated by Dr. Radecki.  The employer asserted that what the employee saw was the inquiry letter it sent to the physician, outlining the medical record, and asking a series of questions.  It asserted it had produced this letter in the mass of medical records it sent the employee.  

The employer asserted it had produced all surveillance material for the employee: one picture, three minutes of video, and a four-page report.  The employee denied this, and the employer agreed to re-produce these, and to serve additional copies on the Board. 

The employer asserted it had produced a copy of the log of all medical payments made for the employee.  The employee objected that the log was hand-written, and hard to read, and demanded a computer printout.  The employer asserted the medical payment log by the adjusting company at that time had been kept by hand, and that there was no computer printout.  

The employee demanded to see the entire original adjuster’s file, not just copies of portions.  The employer asserted the file was large, but could be produced for in camera inspection, but that the employee would still not be allowed to see attorney-client, or otherwise privileged materials.  We agreed to permit an in camera review with the chair or another Board Designee, at the parties’ stipulation.  The employee argued the employer should produce all the publications listed on Dr. Radecki’s curriculum vitae.  The employer asserted it does not have any of those publications in its possession or under its control, and the employee could regularly obtain them on his own.

The employee argued in the hearing, and in its brief, that the Board Designee erred in not ordering the employer to disclose the MSDS Safety Data Sheets and Certificate of Training on the employer’s back support belts, because the information would be useful in showing causation of his injury.  He argued all his additional discovery requests should be granted.  He asserted the employer’s non-production of the documents requested had stagnated his workers’ compensation claim and his third party claim. 

We agreed to keep the record open until our next meeting, to receive any copies of discovery materials the employer planned to file.  We closed the record when we next met, October 27, 2005.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
STANDARD OF REVIEW OF THE DESIGNEE’S DISCOVERY ORDER

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), we must uphold a decision of the Board Designee absent "an abuse of discretion."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
 An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record. 

Also, on appeal to the courts, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of Board Designee’s discovery determinations. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

II. 
DISCLOSURE OF EVIDENCE

Under AS 23.30.107(a), the employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to provide information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims or petitions if a party willfully obstructs discovery.

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  In AS 23.30.108(c), the legislature intent is clear from the plain wording of the statute: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the Board, in light of the evidence available during the prehearing.  Under AS 23.30.108(c), we have interpreted the Board Designee to have the responsibility to decide all discovery issues at the prehearing conference level.
  

III.
DISCOVERY ORDERS BY THE BOARD DESIGNEE

In the employee’s claim he has raised the issues of setting aside his C&R, TTD benefits, PPI benefits, medical benefits, transportation benefits, pre-authorization for surgery, frivolous and unfair controversion, penalties, and interest.  We find the employer accepted that the employee injured his back in the course and scope of his work, and accepted the compensability of the employee’s injury.  

We find the Board Designee’s determinations that letters to the employee from the adjuster, and the adjuster’s telephone log of calls to him, are sufficiently relevant to the issue of whether or not the C&R should be overturned to be reasonable and could potentially produce substantial evidence for the record.

We find the Board Designee’s order to disclose fees paid to Dr. Radecki, and the medical records provided to Dr. Radecki, are sufficiently relevant to our weighing of that physician’s records and opinions to be reasonable, and reasonably based on the extant record.

We find the Board Designee’s decision to order disclosure of communications between the employer and Dr. the employee’s physicians is relevant to the medical record in this case.  We find these communications could be relevant to the issue of frivolous and unfair controversion.

We find the order to disclose the surveillance materials is potentially relevant to several issues in the employee’s claim, especially his physical capacities.  We find the order to produce information concerning medical payments is potentially related to the employee’s claim for medical benefits. 

We find substantial evidence in the record to support the Board Designee’s finding that the MSDS Safety Data Sheets and Certificate of Training on the employer’s back support belts would be relevant only to causation.  Because causation is not in dispute, we find the Board Designee ruling is supported by reason.  

We find that all of the Board Designee’s determinations are supported by substantial evidence in the record, and reasonably well-tailored to the actual issues in dispute.  Accordingly, we can find no abuse of discretion by the Designee.  Under AS 23.30.108(c), we must deny the employee’s appeal.  We will affirm the Board Designee’s discovery order, as stated in the September 26, 2005 Prehearing Conference Summary.

Based on our review of the record, we find the employer has substantially complied with the Board Designee’s discovery orders, whether or not it maintains an objection to certain aspects of the order.  Although the employee attempted to raise certain other wide-ranging discovery requests during the course of the hearing, under AS 23.30.108(c), our review is limited to the appeal of the specific issues decided by the Board Designee.  We decline to address those additional issues.

As we agreed in the hearing, based on the parties’ stipulation, either the panel chairman or another Board Designee will preside over an in camera review of the adjuster’s file.  This review will be limited to materials not protected by legal privilege.  We direct the parties to contact Board Designee Stuller to schedule and arrange this review.

ORDER
1.
We deny and dismiss the employee’s appeal of the discovery determinations in the September 26, 2005 Prehearing Conference Summary.  Under AS 23.30.108(c), we affirm the Board Designee’s discovery orders, in accord with the terms of this decision and order.

2.
The parties shall contact Board Designee Stuller to schedule an in camera review of the adjuster’s file.  

Dated at Fairbanks, Alaska this 28th day of October, 2005.
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Chris Johansen,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TERRY L. SMITH employee / peitioner v. CSK AUTO, INC., employer; ROYAL INSURANCE CO. OF AMERICA, insurer / respondents; Case No. 200106934; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 28th day of October, 2005.
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