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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	REBECCA A. AITKEN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

CARR-GOTTSTEIN FOODS CO.;

SAFEWAY STORES, INC.,

                                                  Employer,

(Self insured)

                                                           Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199818080, 199911500
        AWCB Decision No. 05-0284 

         Filed with AWCB Fairbanks, Alaska

         on November 2, 2005


We heard the employee’s request for reconsideration on the written record at Fairbanks, Alaska on October 13, 2005.  Attorney David York represented the employee. Attorney Robert Griffin represented the employer. The parties submitted multiple briefings, and we closed the record at the time of our deliberations on October 13, 2005.

On August 19, 2005 we issued a decision and order (D&O) in this case (AWCB No. 05-0215), finding the employee’s claim for workers’ compensation benefits not compensable. The employee filed a request for reconsideration, asserting that the Board failed to properly apply the presumption analysis to the facts of this case. In our August 19, 2005 D&O, we summarized the evidence as follows:


The employee began employment with Carr Gottstein Foods in March of 1993 as a salad bar clerk in the store located on Gaffney Road in Fairbanks. After approximately two years of employment, the employee was promoted to salad bar manager.  On August 25, 1998, the employee filed a Report of Injury indicating that she had struck her knee on a metal guard in the salad bar area on July 17, 1998. 

As a result of her knee injury, the employee received temporary total disability (TTD) benefits from February 23, 1999 through March 16, 1999, TTD benefits from June 18, 1999 through July 7, 1999, and temporary partial disability (TPD) benefits from July 8, 1999 through September 25, 1999. 

On or about October 21, 1999, Safeway purchased most of Carr Gottstein Foods Co. retail grocery stores in Alaska. As part of an agreement with the State of Alaska Attorney General, some of Carr Gottstein Foods Co. stores were sold to a business known as the Alaska Market Place. One of the stores sold to the Alaska Market Place was the Carr Gottstein Foods Co. store on Gaffney Road in Fairbanks. 

At the time of the sale, the employee was working as the salad bar manager. She testified that, from her perspective, the sale from Carr Gottstein Foods Co. to Alaska Market Place was transparent and, though the work load reduced, the only other change to her was the name on her paycheck. On approximately December 30, 2000, the Alaska Market Place Store on Gaffney Road closed. 

On January 7, 2001, the employee began receiving unemployment insurance (UI) benefits and continued to receive them for approximately six months. On July 5, 2001, the employee filed a Report of Injury, indicating that she had sustained a carpal tunnel syndrome injury that was caused by eight years of working at the Carrs store. She indicated on the Report of Injury that the date of exposure was December 17, 2000. The employee testified that, on July 18, 2001, she began working at Fairbanks Memorial Hospital.

On April 30, 2003, Attorney Robert Beconovich filed a Workers' Compensation Claim seeking permanent partial impairment, medical costs, penalties, interest, and attorney's fees for bilateral carpal tunnel syndrome. The employer controverted and answered, stating that the employee's bilateral carpal tunnel was not related to her employment at Carrs.  

On May 5, 2005, Mr. Beconovich filed an Affidavit of Readiness on "the PPI - medical payment issue only." On May 31, 2005, a prehearing conference occurred and this case was set for oral hearing on July 21, 2005. 

At the prehearing conference, Mr. Beconovich stated that he would file a Medical Summary, containing any medical treatment after March 4, 2003 and any reimbursable medical bills. Further, at the employee's deposition on June 29, 2005, attorney David York substituted in for Mr. Beconovich as counsel. Mr. York likewise agreed to file any medical bills attributable to the employee's knee condition, as well as any new medical records. 

On July 5, 2005, Mr. York transmitted to the employer's counsel a Medical Summary prepared by Mr. Beconovich on May 31, 2005. It contains medical records regarding treatment to the employee's left shoulder. There were no new medical bills attached. Based upon the fact that, since the prehearing conference of May 31, 2005, there have there have been no new medical records or billings submitted regarding knee treatment, the employer asserts the Board must conclude that the employee is entitled to no additional medical benefits regarding her knee condition. 

PPI ASSOCIATED WITH KNEE CONDITION

The employee first began treating with Denali Doctors Medical Group in August of 1998 for her knee injury. She was seen by a physician's assistant on August 6, who assessed a knee contusion. In a follow-up appointment on August 18, 1998 the physician’s assistant’s impression was “contusion/soft tissue injury.” A November 2, 1998 letter from the physician's assistant indicates that it was not brought to his attention that this was a work injury until August 28, 1998. At that time, the employee appeared at the office without an appointment and requested pain medication. Records reflect a disagreement arose and she left to go to a different doctor's office. 

The employee began treatment with Robert Dingeman, M.D., in September 1998. Her last treatment with Dr. Dingeman was on October 13, 1998, when another disagreement arose concerning her medications. Subsequently, the employee saw John Joosse, M.D.  

Dr. Joosse reviewed the MRI and found it to be normal. His impression was "right knee, questionable pes bursitis/tendonitis."  On October 28, 1998, Dr. Joosse performed an injection, which the employee said made her symptoms worse.

On January 14, 1998, the employee transferred her care to Mark Wade, M.D., whose assessment was possible soft tissue scarring with intrusion. He recommended a bone scan, and this was found to be normal.

On February 23, 1999, Dr. Wade performed diagnostic arthroscopy with debridement and chondroplasty of the medial tibial plateau. The employee reported no improvement from this procedure.

On March 11, 1999, Dr. Wade released the employee to return to work with no restrictions. On April 7, 1999, however, he referred the employee to Randall McGregor, M.D., for pain management. On May 10, 1999, Dr. McGregor found no evidence of reflex sympathetic dystrophy (RSD) and could only recommend continued conservative therapy. On June 15, 1999, Dr. Wade referred the employee to James Foelsch, M.D., who performed electrodiagnostic studies which were normal. 

On September 22, 1999, the employee was seen for her first employer-sponsored independent medical evaluation (EIME) by Eric Carlson, M.D.  Dr. Carlsen noted that bone scan and MRI results were unremarkable. His impression was a contusion of the knee, secondary to a work-related injury on July 17, 1998. He noted there were no significant mechanical abnormalities in the MRI, bone scan, or diagnostic arthroscopy. There was no significant nerve injury noted in the electrodiagnostic testing. He did find evidence of symptom magnification and general deconditioning. 

Dr. Carlson stated that, in his opinion, her subjective complaints exceeded the diagnostic finding, and she had the capacity to return to this job full duty, without restrictions. After reviewing the job description of salad bar manager, Dr. Carlson concluded that, based on objective evidence, the employee had the physical capacity to return to her job, without restrictions. He found her medically stable, and he found no ratable permanent impairment based on the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition. Although finding she needed no further medical treatment, he did believe she would benefit from a three month membership at a health club for a post-rehabilitation exercise program. 

The employee continued to have complaints of knee pain. She was referred by Dr. Foelsch to George Vrablick, M.D., and Mark Tamai, M.D.  

On December 9, 2000, the employee saw Shawn Hadley, M.D., for a second EIME.  Dr. Hadley performed the EIME because her partner, Dr. Carlsen, had left the state. 

Dr. Hadley's findings were that the employee sustained a contusion of her knee in July of 1998, with ongoing complaints of knee pain. Dr. Hadley noted there were no localized findings to suggest an intrinsic right knee problem. Significantly, Dr. Hadley also noted complaints of upper extremity numbness and tingling, which might represent an early carpal tunnel syndrome. (This is the first diagnosis of carpal tunnel in the record, further discussed below.) 

Dr. Hadley also found chronic pain syndrome, with findings of symptom magnification and spreading and increasing symptoms, rather than symptoms decreasing with time as would be expected. She recommended a psychological evaluation with Michael Rose, M.D., in light of what appeared to be a chronic pain syndrome, with the possibility of non-medical factors feeding into the pain complaints. She found no restrictions regarding the right knee, other than avoiding kneeling directly on the knee. 

On October 29, 2001, Richard Cobden, M.D., prepared an impairment rating based on a referral from Dr. Foelsch. Dr. Cobden found the date of medical stability to be June 30, 1999, and then proceeded to rate the employee pursuant to the AMA Guides to the Evaluation of permanent Impairment, Fifth Edition, page 346, Table 13-23. He found her rating to be a 28% whole person rating. At hearing, Dr. Cobden testified that his rating calculation was mistaken, and that his “best judgment” of the correct whole person rating was 7%.

The employee saw Allen Greenwald, M.D., for a second independent medical evaluation (SIME) on March 27, 2002. Dr. Greenwald found that the employee's diagnosis was bursitis, mild medial arthrosis, and complex regional pain syndrome. He found no need for any comprehensive pain management, in evaluation or treatment. Dr. Greenwald rated the employee pursuant to the Fourth Edition of the AMA Guides. He found neither her range of motion nor her radiographic findings were valid for rating purposes. He also said she had no gait disturbance associated with arthritic changes or requiring the use of a cane for rating purposes. 

Dr. Greenwald stated, "Therefore, I am left with using a pain rating." He went to page 56 of the Guides for causalgia and RSD, even though he stated she did not have classic cardinal signs of RSD. He gave her a 2% whole person rating, pursuant to the Fourth Edition. Because he was also asked to do so, he did a Fifth Edition rating, again rated for RSD and causalgia, and calculated a 5% whole person impairment rating pursuant to the Fifth Edition. 

Dr. Hadley then saw the employee again on June 21, 2005. At page 19 of her report, Dr. Hadley specifically found no objective findings to support RSD, CRPS, nor were there any findings ever in the record regarding this. She noted that RSD does not equal vague pain that cannot be explained. She found the employee's complaints migratory, and not reproducible pursuant to distribution for sensory nerves. Dr. Hadley did find symptom magnification. Dr. Hadley found no impairment rating pursuant to the Fourth or Fifth Edition of the AMA Guides. She based this on the absence of objective findings. She also found that the employee did not have RSD/CRPS that Dr. Greenwald relied upon, and stated the reason for this finding on page 25 of her report. 

BILATERAL CARPAL TUNNEL CONDITION

The employee last worked for the employer on October 21, 1999. She then worked for the Alaska Market Place from October 1999 through December 30, 2000. The first mention of carpal tunnel syndrome was in Dr. Hadley's EIME report of December 7, 2000, over a year after the last period of work for the employer. 

On July 3, 2001, the employee's treating physician, Dr. Foelsch stated in a letter to attorney Griffen that the carpal tunnel syndrome was not a complaint that the employee ever expressed during any of her visits. He stated it was not clear to him when she first noticed the onset of these symptoms, or how that correlated with her employment, but it was not related to her July 17, 1998 injury. 

Dr. Hadley was asked about the cause of the employee's carpal tunnel syndrome. Dr. Hadley said that there were rare notes in the medical records regarding hand numbness or tingling. She noted a reference in October 1995, but that those complaints did not resurface again until February 1997. She stated when she saw the employee on December 7, 2000 she was reporting numbness in both upper extremities. Dr. Hadley noted that this was one year after she had left work for the employer. Dr. Hadley stated that, generally, with carpal tunnel syndrome, if a specific activity aggravates the condition, ceasing that activity will improve the condition. Dr. Hadley found that the employee’s work for the employer was, at most, a temporary aggravating factor in her carpal tunnel syndrome. Dr. Hadley affirmatively stated that she did not believe the December 2000 findings regarding carpal tunnel could be attributed to the work activities for the employer. 

The employee testified that the carpal tunnel was first diagnosed by Dr. Hadley, which was in December 2000. She further testified that her current job at Fairbanks Memorial Hospital had worsened her carpal tunnel condition. 

After summarizing the legal analysis to be applied in this case, the Board concluded:

In this case, it is undisputed that the employee injured her knee while working for the employer in 1998, and uses this evidence to establish the presumption of compensability. The employee also relied on the testimony from Dr. Cobden, in which he stated his belief that the 1998 injury has permanently worsened her condition. Based on this evidence, we find the employee has raised the presumption of compensability and entitlement to continuing benefits. Consequently, the employer must submit substantial evidence to overcome the presumption.

To overcome the presumption of compensability, the employer presented Dr. Carlsen’s and Hadley’s records and testimony, which demonstrated that the employee’s treatment after 1998 was a result of her subjective complaints, and was unrelated to her 1998 injury. We find this is substantial evidence to overcome the presumption, and the employee must prove her claim by a preponderance of the evidence.

Based on our review of the record, we find the employee cannot prove her claim by a preponderance of the evidence. Instead, we find the greater weight of medical opinions and evidence, including from Drs. Carlsen and Hadley, support the conclusion that the employee’s knee and carpal tunnel conditions are not substantially related to her 1998 or 1999 injuries. Accordingly, we find the employee cannot prove her claims by a preponderance of the evidence, and must be denied.

Specifically, concerning the question of which rating is most appropriate for the employee's knee condition, the testimony and evidence may be summarized as follows:  Dr. Carlsen found no impairment of the knee; Dr. Cobden found 28%, and at hearing modified the rating to 7%; SIME Physician Dr. Greenwald found 2% pursuant to the Fourth Edition of the AMA Guides and 5% pursuant to the Fifth Edition of the AMA Guides, all based upon on RSD diagnosis; and Dr. Hadley found no permanent impairment and specifically ruled out RSD. 

In his rating, Dr. Cobden specifically found the employee medically stable on June 30, 1999. Yet, he rated her pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition. Alaska Workers' Compensation Board Bulletin No. 0014, dated December 15, 2000, adopts the Fifth Edition for ratings done on or after February 28, 2001. Nevertheless, this Board has consistently found that the date of medical stability that controls which edition of the AMA Guides is to be used in performing an impairment rating. Sellers v. Houston Contracting, AWCB Decision No. 96-0407 (October 2, 1996); Stafford v. Brooks Range Supply, AWCB Decision No. 97-0007 (January 13, 1997). Moreover, as Dr. Cobden was unable to defend his first rating calculation, and modified his rating at hearing, we place less weight on the value of Dr. Cobden’s opinion in this case.

In his Fourth Edition rating of 2%, Dr. Greenwald's rating is based upon a finding that the employee has causalgia or RSD. In her hearing testimony and her report of June 21, 2005, Dr. Hadley went to great length to express why Dr. Greenwald's diagnosis is incorrect. 

Additionally, the employee's own treating physicians have stated that she does not have RSD. Dr. McGregor stated in his May 10, 1999 report: "There is no evidence on examination or by history that the patient might have reflex sympathetic dystrophy." On June 15, 1999, Dr. Wade referred the employee to Dr. Foelsch, who reported on June 30, 1999: "I do not believe there is enough criteria present to diagnose reflex sympathetic dystrophy." Dr. Foelsch based this primarily on normal EMGs. Dr. Cobden also stated she does not have a reflex sympathetic neuro-dystrophy. Therefore, we find Dr. Greenwald's diagnosis based on RSD must be disregarded. Thus we are left to conclude, and we find, that Dr. Carlsen and Dr. Hadley are correct that the employee has sustained no permanent impairment rating regarding her knee condition.

Finally, concerning the employee’s claim concerning her bilateral carpal tunnel syndrome, the evidence is uncontroverted that the employee’s work for the employer did not cause her current condition. Rather, the record reflects it may have been caused by her work for subsequent employers. Accordingly, we conclude this claim against the employer must be denied as well.

ORDER
The employee’s claim for payment of PPI and medical benefits, and associated attorney fees and legal costs, is denied and dismissed.

The employee contends we should reconsider and reverse our finding in this case, awarding her the benefits she requested. Specifically, she asserts we failed to properly apply the presumption of compensability. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:

Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

We are also permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

08 AAC 45.150(a) allows a party to request a rehearing and modification of a Board order as follows: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”
Our authority to modify must be exercised with discretion in order to respect the important, countervailing interest in finality of decision. The Alaska Supreme Court has recognized that finality is a valid interest of both the parties and the Board. Interior Paint Co. v. Rodgers, 522 P.2d 164 (Alaska 1974). 

In Robertson v. American Mechanical, Inc., 54 P3d 777 (Alaska 2002), the Alaska Supreme Court noted that the Superior Court had affirmed the Board’s denial of a modification request, based upon its determination that the petition was "solely a back-door attempt to reopen and retry the employee's case" and that the employee "had not presented sufficient evidence to support a rehearing and modification." Id. In the decision quoted by the Supreme Court (AWCB Decision No. 98-0084 (April 8, 1998)) the panel had noted the requirements of AS 23.30.130, as well as 8 AAC 45.150, and then quoted from the court's opinion in Interior Paint. The panel stated, "The Court went on to say: 'The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation § 81.52, at 354.8 (1971).'" Robertson, 98-0084 at 3. In denying the petition the panel noted that Robertson had cited numerous instances where he believed the hearing evidence, including a medical expert's testimony, could have been differently interpreted. The panel also noted that Robertson's counsel had exercised his opportunity to examine that witness. The panel concluded the employee was impermissibly attempting to retry his claim, and had failed to present sufficient evidence to support rehearing and modification, and therefore denied the petition. Id. at 4. 

The employee contends we failed to properly apply the presumption of compensability. Nevertheless, as we stated in our August 19, 2005 D&O, we believe Dr. Carlsen’s and Hadley’s records and testimony, viewed in isolation, was sufficient to overcome the presumption, and was also adequate to support the Board’s conclusions by a preponderance of the evidence. Additionally, we also found, and continue to believe, the employee’s carpal tunnel condition was substantially caused by her work for a subsequent employer. As such, under the last injurious exposure rule, the employee’s work for the employer in this case cannot be considered compensable against this employer. Accordingly, we will reaffirm our decision denying the employee’s claim against the employer, and deny the request for reconsideration.

We also note the employee has not submitted any evidence to support assertions of "changes in condition" and “mistake of fact.” Further, we find the employee has not met our regulatory requirement to petition for modification based on an affidavit establishing that the evidence "could not" have been developed in time for the hearing with "due diligence.” Accordingly, we conclude any request by the employee for rehearing and modification must be denied. 

ORDER

The employee's petition for reconsideration and/or modification is denied and dismissed. 

Dated at Fairbanks, Alaska this 2nd day of November 2005. 

ALASKA WORKERS' COMPENSATION BOARD 

___________________________________

Fred Brown, Designated Chairman 

___________________________________

John Giuchici, Member 

___________________________________

Chris Johansen, Member 

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska. 

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of REBECCA A. AITKEN employee / applicant; v. CARR-GOTTSTEIN FOODS CO.; SAFEWAY STORES, INC., employers; (Self insured) defendants; Case Nos. 199818080, 199911500; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 2nd, 2005.








_________________________________________

Victoria J. Zalewski, Admin. Clerk 
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