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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                            Juneau, Alaska 99802-5512

	JOHN A. GAMEZ, 

                                               Employee, 

                                                   Applicant,

                                                   v. 

UNITED PARCEL SERVICE,

                                               Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                               Insurer,

                                                Defendant.

	)
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  199528430
        AWCB Decision No.  05-0289

        Filed with AWCB Anchorage, Alaska

        on November 8, 2005


On October 26, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for modification of the Board’s July 6, 2005 Decision and Order, which selected 
Stephen Fuller, M.D., conduct the Board ordered second independent medical evaluation (“SIME”).  Attorney Michael Jensen represented the employee.  Attorney Constance Livsey represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on October 26, 2005.  

ISSUES
Under AS 23.30.130(a), shall the Board modify its July 6, 2005 Decision and Order that a SIME be conducted by Dr. Fuller?


SUMMARY OF THE EVIDENCE

The employee injured is right shoulder and neck on November 21, 1995, while working for the employer as an air ramper.  The employer accepted the employee’s right shoulder condition.  For the purposes of this review, the recitation of facts is limited to those necessary to determine the issue before the Board.  The employer disputed the employee’s neck condition.  However, under the terms of a compromise and release (“C&R”) agreement approved by the Board on March 29, 2000, the parties agreed that the employee’s entitlement, if any, to future medical benefits for the right shoulder condition and neck condition were not waived.  Further, the parties agreed that the employer’s right to contest liability for medical benefits was not waived.  Upon the referral from Richard Garner, M.D., to Lawrence Stinson, M.D., the employee underwent a course of steroid injections from 2001 through 2004.  

At the employer’s request, the employee was evaluated by Dr. Dordevich and Dr. Williams on April 11, 2003.  The employee was evaluated a second time by Dr. Dordevich on December 5, 2003.  When conducting these evaluations, Drs. Dordevich and Williams were working for STAR Medical.

Based upon the April 11, 2003 evaluation, Drs. Dordevich and Williams concluded the results of the two surgical procedures performed on the employee’s right shoulder were excellent, that the employee had full function of his shoulder restored, that his ongoing right shoulder complaints were subjective and they found no objective impairment of the employee’s shoulder to suggest an underlying disease process.

Dr. Dordevich, at the employer’s request, again evaluated the employee on December 5, 2003.  He opined that the employee continued to be medically stable with respect to his right shoulder injury; and that the results of the employee's right shoulder surgeries were excellent.  Dr. Dordevich indicated that the employee was not a surgical candidate and opined that the employee would not benefit from additional procedures on his right shoulder.  Additionally, Dr. Dordevich opined that the employee was medically stable with respect to his cervical spine.
  
Dr. Dordevich opined that no further treatment was necessary related to the employee's November 21, 1995 industrial incident; and that any current treatment the employee received was directed strictly to treating subjective complaints, which are not reflective of an identifiable disease process.

On the basis of Dr. Dordevich’s report, the employer controverted all benefits on December 15, 2003.  The employer’s controversion notice stated:  

Per the results of IME on December 5, 2003 with Dr. Dejan Dordevich, Mr. Gamez has been found medically stable with regard to the 11/21/1995 industrial injury.  No further treatment is necessary and he is capable of performing regular, full-time work activity.

In September of 2004, Dr. Stinson referred the employee to W. Laurence Wickler , M.D., for evaluation and an opinion regarding specific therapy or surgical intervention that may benefit the employee.
  Surgery was performed on December 13, 2004, with a preoperative diagnosis of possible SLAP lesion, right shoulder.  The postoperative diagnoses were SLAP lesion, right shoulder; recurrent anterior beaking of the acromion with mild impingement.  The procedures performed were arthroscopy, arthroscopic repair of the SLAP lesion, and acromioplasty.

On January 6, 2005, Dr. Wickler reevaluated the employee.  The employee’s motion was excellent and pain was minimal.
  With regard to the employee’s condition, Dr. Wickler wrote:

Mr. Gamez has been under my care.  He had an industrial injury that dates back to 11/21/95.  He was operated on X 2.  His symptoms never improved.  He was sort of eliminated from care just because of failure to improve.  To my knowledge, he hasn’t had any additional injury other than the previous industrial injury.  He was evaluated in my office.  Attempt at controlling his symptoms with a surgical procedure which included a repair of the base of his biceps.  At this time, eight weeks postop, it appears as though his symptoms are well under control and therefore, in my best medical judgment, this represents a continuation of his original injury from 1995, and should be reimbursed under his original workman’s comp claim.

On June 15, 2005, the Board heard the employer’s petition for a second independent medical evaluation (“SIME”).  In Gamez v. United Parcel Service,
 we granted employer's petition for a SIME.  In doing so, the Board addressed the employee’s argument that the Board’s use of Stephen Fuller, M.D., as a second independent medical evaluator was inappropriate because Dr. Fuller is biased.  The Board found Dr. Fuller is a physician on the Board’s list who specializes in orthopedics and frequently deals with shoulder injuries in his practice.  The Board found 
Dr. Fuller had not previously examined or treated the employee.  The Board found that Dr. Fuller exercised impartiality in a previous case in which he served as the second independent medical evaluator.  The Board upheld the Board Designee’s selection of Dr. Fuller as the physician to perform the SIME in this case.  We incorporate herein the facts as set out in Gamez I.  

On July 11, 2005, the employee submitted questions to be addressed by the SIME physician to Workers’ Compensation Officer Joireen Cohen.  The employee requested that Ms. Cohen confirm whether Dr. Fuller performed prior medical evaluations paid directly or indirectly by the employer, carrier and / or adjuster.  Additionally the employee requested confirmation that Dr. Fuller had not performed any prior evaluations with the employer’s physicians, Dejan Dordevich, M.D., and Paul Williams, M.D.  The employee reserved his right to object to the SIME taking place if the SIME physician revealed a potential conflict.
 

Subsequent to the Board’s July 6, 2005 decision in Gamez I and Mr. Jensen’s July 11, 2005 letter, while Ms. Cohen was processing the SIME in this matter, it came to her attention that Dr. Williams, who performed a medical evaluation as an agent of the employer in this case,
 is an associate of Dr. Fuller.  Due to what Ms. Cohen viewed as a conflict, she cancelled the August 23, 2005 SIME appointment she had initially scheduled with 
Dr. Fuller.
  Ms. Cohen notified the parties of her action through correspondence dated August 4, 2005.  Ms. Cohen informed the parties that the Board Designee’s correspondence to every SIME physician contains the following paragraph:

It is important that the SIME is truly independent, and that neither you nor anyone with whom you practice, now or in the past, have treated or examined the employee.  It is also important for the parties to know if you have performed any evaluations on behalf of the employer during the previous 12 months.  Therefore, before acting on this SIME, please review your records to make sure there is no conflict of interest or any reason why you should not perform the SIME.  If you find any association between you, your partners, and this case, or the parties of this case, or believe there is any conflict of interest which would affect your independence, please contact me before preparing for this SIME.

Ms. Cohen explained to the parties that posing this question to SIME physicians was supposed to result in potential SIME physicians notifying the AWCB when a conflict occurs.
  

Ms. Cohen learned that Dr. Williams performs medical evaluations as an agent of Impartial Medical Opinions, a practice for which Dr. Fuller is the President and Secretary.
  Ms. Cohen reported her discussion with a scheduler named Ian who works for Dr. Fuller’s office.  Ian shared with Ms. Cohen that Dr. Fuller is the sole owner of Impartial Medical Opinions.
  Ms. Cohen further reported her conclusion as follows, “While Ian at Dr. Fuller’s office feels that, regardless of the association with Dr. Williams, Dr. Fuller can be completely impartial, there does appear to be a potential conflict.”
 

The employee petitioned the Board pursuant to AS 23.30.130 for review and modification of its July 6, 2005 Decision and Order based upon notification received on August 3, 2005, that a conflict existed in scheduling the employee’s SIME with Dr. Fuller.  The employee asserts the SIME should be scheduled with a physician who has not employed the employer’s physicians and is not associated with the employer, the insurer or its representatives.  The employee asserted a conflict clearly exists based upon Dr. Fuller’s ownership of Impartial Medical Opinions and his employment of Dr. Williams, who performed the April 11, 2003 employer medical evaluation of the employee.

The employer asserts it is uncertain why the Board Designee did not schedule the SIME with Douglas Smith, M.D., considering he had conducted a SIME for the Board in the past.  The employer argued that the only bases for the employee’s opposition to the SIME were the employer’s timeliness in requesting the SIME and Dr. Fuller’s appointment by the Board Designee.  The employer argues the Board rejected the employee’s argument because it was unable to find that Dr. Fuller was not fair. 

The employer argues that Dr. Williams and Dr. Dordevich were retained by the employer through STAR Medical; that there is no relationship between Drs. Williams and Dordevich and Impartial Medical Opinions and Dr. Fuller in this case; that there is no financial entanglement between these physicians; and that there is no evidence that 
Dr. Fuller is not fair.

The employer argues that the Board is playing politics.  The employer asserts there is not legal authority that 
Dr. Fuller, as an employer’s medical examiner or as owner of an employers’ medical examiners practice, cannot consider and render fair opinions regarding opinions of physicians from an unrelated employer’s medical examiners service.  The employer argues there is no factual or legal authority that a fair review is precluded.

An Impartial Medical Opinions - Physician’s List provided to the employee on August 4, 2005, indicates that both of the employer’s medical evaluators in this matter, Drs. Dordevich and Williams are employed by Impartial Medical Opinions.

The Board’s record in this matter contains no response from Dr. Fuller to the Board Designee Ms. Cohen’s letter informing the Board of his relationship with his associates, Drs. Dordevich and Williams.  Dr. Fuller did not inform the Board that Drs. Dordevich and Williams are employed by Impartial Medical Opinions.  Nor did Dr. Fuller reveal that he had any previous relationship with any of the parties in this matter.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy for a claimant’s benefit
 with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

The Board’s regulations at 8 AAC 45.092 provide, in relevant part:

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095(k), the board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation. . . .

(f) If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board’s preferred physician’s specialty to examine the employee.  Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and curriculum vitae of no more than three physicians. If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employee and employer do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer. 
Although one or both parties might desire an SIME, it is not intended to inure to the benefit of either party.  The purpose of an SIME is to assist the Board when, as in this case, there are significant differences of opinion between the parties' physicians.  As such, an SIME is an administrative tool meant to facilitate the resolution of disputed claims.  

The Board in Gamez I, determined the record clearly reflected a difference of opinion between the employee’s surgeon, Dr. Wickler, and the employer's medical examiner, Dr. Dordevich, concerning the work relatedness of the employee’s condition and the need for arthroscopic surgical repair of the SLAP lesion, and acromioplasty of the employee’s right shoulder.  The Board found that the conflicting opinions were significant.  We further found that independently determining the work-relatedness of the employee's condition and the appropriate treatment, were necessary to determine the rights of the parties.
  Consequently, the Board exercised its discretion under 
AS 23.30.095(k) and AS 23.30.110(g) to order an examination concerning these issues.  

According to the Alaska Supreme Court in Brown v. Alaska Worker's Compensation Board,
 once an SIME is completed, the Board may use its discretion in deciding whether to adopt the opinion of its SIME physician: 

As we noted previously, the Board appointed the independent medical examiner pursuant to 
AS 23.30.095(k).  The version of that statute effective in 1994 mandated that; “[i]n the event of a medical dispute . . . [an] independent medical evaluation shall be conducted by a physician or physicians selected by the board” and that “the report of the independent medical examiner shall be furnished to the board.”  However, no part of that statute required the Board to rely upon the independent examiner's report when it resolved the medical dispute. 

We conclude that Alaska law does not require the Board to adopt the report of the independent medical examiner.

8 AAC 45.092 implements section AS 23.30.095(k).  This Board regulation goes to great lengths to ensure that SIMEs are conducted by physicians who are independent, and that the evaluations are conducted in a manner to ensure its independence.  In the instant case, the employee argues that because Dr. Fuller employs both 
Drs. Dordevich and Williams, the physicians who conducted the employer’s medical evaluations, albeit while working for STAR medical, Dr. Fuller cannot conduct a truly independent second independent medical evaluation.

The employee petitions for modification of the July 6, 2005 Decision and Order based upon receipt of newly discovered evidence unavailable to the Board or the parties at the time of the June 15, 2005 hearing.  Specifically, evidence that Drs. Dordevich and Williams are associates of Dr. Fuller through Impartial Medical Opinions, an employer’s medical evaluation service owned solely by Dr. Fuller.

The Board has broad discretion in the conduct of its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . .

AS 23.30.155(h) provides the Board with broad authority to take that action necessary in order to protect the rights of the parties.  AS 23.30.155(h) provides in pertinent part:  

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Based upon the Board’s review of the record and the newly discovered evidence in this case, the Board will exercise its discretion to issue an order in accord with AS 23.30.155(h) and AS 23.30.130(a), which provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS23.30.180, 23.30.185, 23.30.190, 23.30.200, or23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110, the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. 

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."

The Board uses an SIME as an administrative tool to facilitate the resolution of disputed claims.  Considering the facts of this case, the Board finds a SIME conducted by Dr. Fuller may not facilitate resolution of the disputed claims.  The Board finds Dr. Fuller’s credibility could be tarnished by several factors:  first, his failure to inform the workers’ compensation officer of his relationship with Drs. Dordevich and Williams, who are agents of the employer; and second, his failure to reveal that Drs. Dordevich and Williams, physicians with whom he practices, had previously examined the employee.  The Board while not making a determination regarding whether these factors serve as a conflict, finds that Dr. Fuller’s scheduler’s opinion regarding the potential conflict and his assurances that Dr. Fuller can be completely impartial as not sufficient.  Dr. Fuller has an obligation to reveal the relationships pursuant to the Board’s correspondence.  The Board finds that it is not our position to determine if a conflict exists; however, Dr. Fuller’s employment of the two physicians who serve as agents of the employer could have the ultimate effect of weighing heavily against his credibility as a second independent medical evaluator in this matter.  The Board finds if the SIME is scheduled with Dr. Fuller, the Board will be unable to protect the rights of the parties.  

In the instant case, the Board finds that the Board Designee correctly chose orthopedics as the medical specialty for the SIME.  The Board finds that although Dr. Fuller is an orthopedic surgeon, this is not a rare specialty and the Board maintained list of physicians to conduct SIMEs contains ten orthopedic specialists.  

The Board finds that in order to protect the interests of and best ascertain the rights of the parties in this matter, modification of our July 6, 2005 Decision and Order is necessary.  The Board finds, under the facts of this case and the newly discovered evidence, that neither parties’ rights will be protected with the use of Dr. Fuller as the SIME physician.  The Board finds Workers’ Compensation Officer Cohen found a potential conflict and that Dr. Fuller was not “truly independent.”  The Board finds Workers’ Compensation Officer Cohen based her decision to cancel the SIME on the fact that Dr. Fuller is the owner of Impartial Medical Opinions and employs Dr. Dordevich and Dr. Williams, the employer’s agents in this case.  AS 23.30.095(k) and 8 AAC 45.092(e) and (f) commit the selection of a SIME physician to the discretion of the Board or its Designee.  The Board finds its Designee, Workers’ Compensation Officer Cohen, had substantial evidence and a reasonable basis for canceling the SIME scheduled with Dr. Fuller.  We cannot find she abused her discretion.  Accordingly, we confirm her cancellation of the scheduled SIME.

Under AS 23.30.155(h), the Board shall remand this matter to Board Designee Cohen to choose a SIME physician, at her discretion in accord with 8 AAC 45.092(e) and (f), if the parties are unable to agree upon a physician to conduct the SIME within 14 days.  


ORDER

1. The employee’s petition for modification of the Board’s July 6, 2005 Decision and Order that Stephen 
Fuller, M.D., conduct the Board ordered is granted.
2. Board Designee shall, in her discretion, choose a SIME physician off the Board list if the parties are unable to stipulate to a physician within 14 days from issuance of this Decision and Order.
Dated at Anchorage, Alaska on November      , 2005.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






David Kester, Member






Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHN A. GAMEZ employee / applicant; v. UNITED PARCEL SERVICE, employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 199528430; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November     , 2005.






Gail Rucker, Administrative Supervisor
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� 12/5/03 EME Report, Star Medical, Dr. Dordevich, at 1, quoting 4/11/03 EME Report of Dr. Dordevich and Dr. Williams.


� Id.


� Id., at 11.


� 12/15/03 Controversion Notice.


� 9/22/04 Progress Note, Advance Pain Centers of Alaska, Dr. Stinson.


� 1/6/05 Chart Note, Dr. Wickler.


� 2/3/05 Letter To Whom It May Concern from Dr. Wickler.


� AWCB Decision No. 05-0178 (July 6, 2005).  Hereafter we will refer to this Decision and Order as Gamez I.


� 7/11/05 Letter to Joireen Cohen from Michael Jensen.


� The Alaska Supreme Court in Frazier v. H. C. Price / CIRI Construction., J.V. , 794 P. 2d 103, 105-106 (Alaska 1990), recognized that EME physicians are agents of their employers during the course of litigation.�


� 8/4/05 Letter to Michael Jensen and Constance Livsey at 1.


� Id.


� Id.


� Id. at 2.  See also, IMO Physicians List and Impartial Medical Opinions Business Entity Data, Attachments to 7/15/05 Correspondence. 


� Id. 


� Id.


� Exhibit A to Employee’s Petition for Modification:  IMO Facsimile Transmittal Sheet, To: Michael Jensen, �From: Erin Van Ausdal, Date: August 4, 2005, RE: IMO Physician List; Impartial Medical Opinions – Physician List.


� See Johnson v. Ellamar Mining Co., 5 Alaska 740 (1917).


� See Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).


� AS 23.30.135(a).


� AS 23.30.135(a).


� 931 P.2d 421, 423-424 (Alaska, 1997).
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