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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                           Juneau, Alaska 99802-5512

	MICHAEL R. WICKEN, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

POLAR MINING INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  199529646
        AWCB Decision No. 05-0308 

        Filed with AWCB Fairbanks, Alaska

        on November 22, 2005


We heard the employer’s petition to dismiss the employee’s claims on November 17, 2005, in Fairbanks, Alaska.  The employee represents himself.  Attorney Randall Weddle represented the employer and insurer (“employer”).  We heard this matter on the basis of the written record, with a two-member quorum.
  We closed the record when we met to consider the employer’s petition to dismiss, on November 17, 2005.

ISSUES

Are the employee’s claims barred under the statute of limitation at AS 23.30.110(c)?

SUMMARY OF THE EVIDENCE
The employee reported he injured his low back while driving a truck for the employer on May 6, 1995.
  the employee was treated by Carl Unsicker, M.D., Enlow Walker, M.D., Randall McGregor, M.D., and James Jardine, D.C.
  The employee filed an Application for Adjustment of Claim on April 22, 1996, requesting permanent total disability (“PTD”) benefits, medical benefits, interest, attorney fees, and legal costs.
  The employer filed a Controversion Notice, denying the employee's claimed benefits for lack of medical documentation, on April 26, 1996.  The employer filed another Controversion Notice, denying the employee's claimed benefits for lack of notice and for not arising in the course and scope of his work, on May 14, 1996. The employee filed an Affidavit of Readiness for Hearing on February 26, 1997, requesting a hearing on his claim.  A hearing that was scheduled for August 7, 1997. 
In a prehearing conference on July 9, 1997, the employee requested the employer to postpone his deposition in order to permit him to seek legal counsel.
  The employer agreed to postpone the deposition if the employee would stipulate to continue the August 7, 1997 hearing date.
  Based on the parties’ stipulation, the Board Designee canceled the hearing and rendered the Affidavit of Readiness inoperative.
 

The employee filed another Workers’ Compensation Claim dated July 14, 2000, requesting PTD benefits, medical benefits, medical transportation costs, a compensation rate adjustment, interest, a finding of unfair and frivolous controversion, attorney fees, and legal costs.  The employee filed this claim on October 20, 2000.  On November 13, 2000 the employer filed an Answer and another Controversion Notice, denying the employee's claim.
  

On August 3, 2005, the employer filed a Petition for dismissal of the employee's claim,
 together with a supporting memorandum.
  The employer filed an Affidavit of Readiness for Hearing concerning its petition on September 7, 2005.  The employee failed to respond, and in a prehearing conference on October 10, 2005, the employer's petition was set for a November 17, 2005 hearing on the basis of the written record.
 Although notice of hearing was set to the parties, the employee failed to respond to the Petition.

In its Petition and in its memorandum, the employer asserted the employee failed to request a hearing within two years of the employer's November 8, 2000 controversion of his benefits.
  It argued the employee’s claims should be dismiss under AS 23.30.110(c) for his failure to timely request a hearing.
  It also argued the Board Designee’s July 9, 1997 cancellation of the hearing on the employee’s claim again started the running of the statute of limitations, as provided at AS 23.30.110(h).
  It argued the time limit under AS 23.30.11(c) has run under those facts, as well, and that the employee’s claims must be dismissed.

In a letter submitted on the day of hearing, the employee requested a continuance of the hearing.  He asserted he was awaiting the decision of a Social Security Administration Administrative Law Judge, and asserted the employer needs updated medical records concerning his back.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110 provides in part:

(a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim. . . .

(c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. . . . .

(h)  The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section.  However, if the employee subsequently request a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year period specified in (c) of this section continues to run again from the date of the board's notice to the employee of the board's granting of the continuance and of its effect. . . .  

Although the employee requests a continuance of the consideration of the employer’s petition, we find no basis in the record to grant that request.  Accordingly, we will consider the petition to dismiss.

Our regulations at 8 AAC 45.050(a) provide for commencing proceedings "by filing a written claim or petition."  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
   We construe the term "claim" similarly in the context of both AS 23.30.105 (a statute of limitations for filing claims) and AS 23.30.110(c) (a "no‑progress" rule).
  AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we believe the term "claim" as used in §110(c) must be construed consistently with its use in AS 23.30.105.  AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  Accordingly, we find that the employee filed claims for purposes of §110(c) when he filed Workers’ Compensation Claim forms, dated April 22, 1996 and July 14, 2000.  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.
  Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time."
 

AS 23.30.110(c) requires an employee to prosecute a claim in a timely manner once a claim is filed, and controverted by the employer.
  Only after a claim is filed, can the employer file a controversion to start the time limit of AS 23.30.110(c).
  The employee filed her claims against the employer dated April 22, 1996 and July 14, 2000.  The employer filed Controversion Notices on April 26, 1996 and November 13, 2000.   Under AS 23.30110(c), we find the employee had until April 25, 1998 to file an affidavit requesting a hearing on his 1996 claim; and we find the employee had until November 12, 2000 to file an affidavit requesting a hearing on his 2000 claim.  

Based on our review of the record, we find that the employee requested a hearing on her 1996 claim when she filed his Affidavit of Readiness for Hearing on February 27, 1997.  We find the employee’s 1996 claim was set for a hearing on August 7, 1997.  Based on the preponderance of the available evidence in the record, we find the employer requested a cancellation of the scheduled 1997 hearing, and the employee agreed in exchange for postponing a deposition date.  We also find the employee never filed an affidavit requesting a hearing on his 2000 claim.

The time limit of AS 23.30.110(c) runs by operation of the statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted that drastic and harsh procedural provision such as this are disfavored and construed narrowly by the courts, and it ruled that a timely request for a hearing definitively and permanently tolls the statute of limitation under AS 23.30.110(c).
  

Based on our review the record in the instant case, we find that the employee requested a hearing within two years of his 1996 claim.  We conclude that request was timely under AS 23.30.110(c).  Based on the preponderance of the available evidence, we find the employer requested the cancellation and continuance of the scheduled 1997 hearing.  Accordingly, under AS 23.30.110(h), we cannot find that cancellation of the 1997 hearing restarted the running of the two-year time limit at AS 23.30.110(c).
  We conclude the benefits requested in the employee's 1996 claim are not barred by AS 23.30.110(c).
  

Nevertheless, we find the employee has never requested a hearing for his 2000 claim.  We find the employee raised three new issues in the 2000 claim: medical transportation costs, a compensation rate adjustment, and a finding of frivolous and unfair controversion.  The employer controverted the employee's 2000 claim on November 13, 2000.   We find the employee failed to file an affidavit requesting a hearing on his 2000 claim within the two-year limit provided at AS 23.30.110(c).  We conclude AS 23.30.110(c) bars the new issues raised in his July 14, 2000 claim.  We will deny and dismiss the employee's claims for medical transportation costs, for a compensation rate adjustment, and for a finding of frivolous and unfair controversion.


ORDER
1.
The employee’s claims for medical transportation costs, a compensation rate adjustment, and a finding of frivolous and unfair controversion, raised in his July 14, 2000 Workers’ Compensation Claim, are denied and dismissed under AS 23.30.110(c).

2.
The employee’s claims for PTD benefits, medical benefits, interest, attorney fees, and legal costs, raised in his April 22, 1996 Application for Adjustment of Claim, are not barred under AS 23.30.110(c).  


Dated at Fairbanks, Alaska this     day of November, 2005.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                  



Chris N. Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL R. WICKEN employee / respondent v. POLAR MINING INC, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 199529646; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 22, 2005.

      








Victoria J. Zalewski, Admin. Clerk
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