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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 25512                                                                                            


Juneau, Alaska 99802-5512

	MONICA  DIAZ, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

                                                  Employer,

                                                   and 

                                                  Insurer,

                                                     Defendant.

	)

)
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)


	        FINAL DECISION AND ORDER

        AWCB Case No.  200318262
        AWCB Decision No. 05-0311

        Filed with AWCB Anchorage, Alaska

        on November 23, 2005.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for compensability of her injury after January 25, 2005, and for attorney’s fees and costs, on October 25, 2005, at Anchorage, Alaska.  Attorney Tim MacMillan represented the employee.   Attorney Merrilee S. Harrell represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES

1. Is the employee’s claim for medical benefits compensable under AS 23.30.095 and AS 23.30.120 after January 25, 2005?

2. Is the employee entitled to attorney’s fees and costs pursuant to AS 23.30.145?

SUMMARY OF THE EVIDENCE
I.  BACKGROUND

The employee worked as an elementary school teacher for the employer.
  On October 8, 2003, the employee was injured when she was standing in front of her classroom door and a glass panel fell on her head.
  She did not lose consciousness but later started feeling extremely lightheaded.  She was seen at Providence Alaska Medical Center where she was diagnosed with a concussion and referred to her primary care physician, Noah Laufer, M.D.
  The employee received some time loss but eventually returned to work.
  However, she continued to experience symptoms including dizziness and she continued to receive medical treatment.  Dr. Laufer continued to treat her for her concussion, neck pain and dizziness with muscle relaxants and physical therapy.
  The employee underwent a CT scan
 and the results were normal.
 On October 21, 2003, timeloss benefits were controverted by the employer.  On November 10, 2003, the employee returned to Dr. Laufer who noted slow improvement from physical therapy.
  On December 23, 2003, the employee saw Dr. Laufer who diagnosed closed head injury with cervical strain, mild decreased range of motion and residual vertigo.  He prescribed continued physical therapy and vestibular rehabilitation.  He also gave her refills of Meclizine.

On September 13, 2004, the employee returned to see Dr. Laufer.
  He noted that she suffered fatigue and vertigo.  He referred her to David Beal, M.D.

On September 29, 2004, the employee was evaluated by Dr. Beal who noted vertigo and lightheadedness.  He recommended additional testing including a balance master test, VNG
, posturography and a pressure fistula test.
  On October 8, 2004, Dr. Beal interpreted the testing to show “possibility of fistula on the left.”  He recommended more testing which eventually ruled out the fistula diagnosis.  An MRI
 done October 15, 2004 was normal.
  

Dr. Beal again saw the employee on December 21, 2004.  He noted that her dizziness had resolved.  He did not feel another work up or further treatment was required and he stated, “We expect complete recovery in time  (another year of (sic) so).
  He recommended that she return to the clinic in two months.  On December 27, 2004, upon referral by Dr. Beal, the employee was seen by psychologist Paul Craig, Ph.D, who determined that the employee did not suffer from any diagnosable psychiatric condition.

On January 26, 2005, the employee was seen at the request of the employer for an employer’s medical evaluation or “EME.”
  The employee was evaluated by Lynne Adams Bell, M.D., neurologist.
  Dr. Bell found that the employee’s concussion/closed head injury had resolved and that there was no objective evidence of any vestibular condition or organic nervous system disorder underlying the employee’s current symptom pathology.
  She found that the employee was medically stable as of January 2004. She opined the employee’s dizziness from her head injury had resolved by the spring of 2004 and that any further symptoms of dizziness were due to somatic complaints which reflect a somatization tendency.  Dr. Bell found that the employee’s somatization tendencies were what was responsible for her ongoing symptoms. Dr. Bell concluded that the employee’s injury had resolved to pre-injury status with no permanent impairment and that she was able to continue working in her job as an elementary school teacher without any restrictions.
  The employee was also seen by S. David Glass, M.D., a psychiatrist.  He issued his report on January 26, 2005. He considered the employee to be psychiatrically stable.
 The employer controverted all benefits by controversion dated February 9, 2005.  The controversion was based on the EME reports of Drs. Glass and Bell.
  

In the meantime, the employee saw Dr. Beal for an office visit on February 3, 2005.  He recommended an audiogram.
  A comprehensive auditory threshold (audiogram) evaluation was performed on February 7, 2005. These bills were not paid by the employer. The employee was also seen again by Dr. Beal on August 10, 2005, for a follow up evaluation.  This medical expense was also not paid by the employer.

On April 7, 2005, the employee was seen by Bret Rosane, M.D.
  The employee was referred to Dr. Rosane for a second opinion regarding her vertigo.  He noted the employee suffered from dizzy spells.  He also noted that the employee’s symptoms had improved with vestibular rehabilitation.  However, she still had the symptoms after discontinuing the therapy.  Dr. Rosane noted that the EME physician was not an ear, nose and throat doctor.  His assessment was “chronic vertigo of unclear etiology ever since her head trauma, possible brain stem concussion.”  He recommended further evaluation by a board certified otologist at the Portland University hospitals.  He felt that based on this evaluation, she would probably need continued vestibular rehabilitation therapy.   He stated that he did not feel a non-ear, nose and throat physician, Dr. Bell, was qualified to make statements regarding the employee’s lack of findings on her inner ear examinations.  He recommended that experts in balance disorders evaluate the employee.

On April 8, 2005, the employee filed a workers’ compensation claim, including a claim for unfair or frivolous controversion.

On April 29, 2005, the employer filed another controversion covering permanent partial impairment (PPI), reemployment benefits and vestibular rehabilitation treatment.

On April 28, 2005, the employer’s counsel, Merrilee Harrell, filed an entry of appearance.
 The employer’s counsel requested releases to be signed by the employee by letter dated May 2, 2005.
 The employee’s counsel, Tim MacMillan filed his appearance on the employee’s behalf on May 11, 2005.
  On May 12, 2005, and again on May 24, 2005, the employee’s counsel filed an Affidavit of Readiness for Hearing.
 On this same date, the employee’s counsel also filed a petition objecting to the scope of release requested by the employer for medical information.
 This issue was subsequently resolved. On May 20, 2005, the employer filed a petition seeking a Second Independent Medical Evaluation (“SIME”) based on a claimed dispute between the employer’s physician, Dr. Bell, and the employee’s doctor, Dr. Bret Rosane.

Prehearing conferences were held and orders issued on June 6, 2005, July 6, 2005, August 29, 2005 and September 22, 2005.
  At the June 29, 2005 prehearing conference, the parties agreed to an SIME.  Subsequent correspondence by counsel indicated a disagreement as to the issues in dispute and payment to be made by the employer for various treatments.
  The matter was set for hearing at the September 22, 2005 prehearing conference.

The employee was also examined again by Dr. Beal on August 10, 2005.  On August 29, 2005, the SIME physician, Richard A. Hodgson, M.D., issued his report.
  His diagnosis was “inner ear concussion, resolving.”
  He noted that the condition was “gradually” subsiding.  He stated: “It is mild enough to be below objective testing but still present enough to give her subjective symptoms…I could not detect any exaggeration of the testing in Ms. Diaz…She was straightforward in her answers to questions and they were consistent with the information in the records.”
  Dr. Hodgson did not see any further benefits to additional testing.  He noted she would “most likely improve in time as her youth is a great asset in recovery.”
  He opined that “gradually she should regain her previous level of balance control.”
  He noted that “Rehabilitation by Dr. Beal did not seem to be any more effective than her home exercises, so I see no reason to repeat that treatment.”
  He opined that she would continue to return to normal with her home treatment.  He concluded that she had no permanent impairment.
  Dr. Hodgson relied on the reports of Dr. Beal in arriving at his conclusions regarding the employee’s conditions.

By letter dated October 10, 2005, the employer’s counsel attempted to identify with employee’s counsel the issues  which remained to be resolved.
  The parties subsequently determined that the remaining issues had to do with payment of bills for Dr. Beal’s treatment dated October 8, 2004, October 13, 2004 and treatment by Dr. Beal for February 3, 2005, February 7, 2005 and August 10, 2005.

A number of issues were resolved prior to the hearing.  Shortly before the hearing, the employer paid all benefits through January 25, 2005, including medical expenses outstanding from October 2004.
 However, there remains a controversy as to bills incurred after January 25, 2005.  This issue was addressed at the hearing.  Prior to the hearing, however, there was a February 9, 2005 controversion in effect and bills were not being paid and the employer resisted their payment.

At hearing, a witness, Sarah Jeffers, collections specialist, testified from Alaska Billing Services regarding payments for the employee’s medical bills related to treatment by Dr. Beal.  She noted the February 9, 2005 controversion indicated that the employee was medically stable as of  January 2004.
 She testified that Dr. Beal’s bill for October 2004 was paid on October 7, 2005.  Several bills remained unpaid including an office visit on February 3, 2005, a comprehensive auditorial evaluation done February 7, 2005 and a patient examination performed August 10, 2005.

II. POSITIONS OF THE PARTIES

A.  EMPLOYER

The employer contends that under AS 23.30.095(a) and AS 23.30.120, the employer is not required to pay for further medical treatment after January 25, 2005, based on Dr. Beal’s December 21, 2004 statement that no further treatment or workup is necessary, Dr. Bell’s conclusion that the work injury had resolved to pre- injury status, and Dr. Hodgson’s August 29, 2005 SIME report that indicated that the employee’s home exercise program since December 2004 was appropriate treatment.

The employer contends that the employee is not entitled to attorney fees or, if they are to be awarded, they should be statutory attorney fees authorized under AS 23.30.145(b) or, in the alternative, ten percent of the attorney fees sought.
  The employer also argues that under AS 23.30.145(b), a reasonable attorney fee may be awarded where an employer “otherwise resists the payment of compensation or medical and related benefits and if the claimant has employer an attorney in the successful prosecution of the claim.”  Under 

8 AAC 45.180(d)(2), the employer argues that if the Board orders the employer to pay any outstanding medical bills, the Board should award statutory fees on the value of the benefits ordered in accordance with the Alaska fee schedule.

B. EMPLOYEE
With regard to the compensability of the employee’s medical expenses, the employee claims that the her condition is work-related and the record establishes that the presumption of compensability has been raised.  The employee goes on to contend that even if the employer has overcome the presumption of compensability, the employee has established by a preponderance of the evidence that her condition is work related based on the reports of Dr. Beal and the SIME report of Dr. Hodgson.  In addition, the employee argues that under the Hibdon
 precedent, the Alaska Supreme Court has held that specific medical treatment recommended by a treating physician and sought by the injured worker within two years of the injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The employee asserts that the employer has not met this burden as there is no evidence that the treatment rendered by Dr. Beal was outside the scope of accepted medical practice.  The employee notes that while Dr. Hodgson did not believe further testing from Dr. Beal was necessary, Dr. Hodgson did rely on the testing done by Dr. Beal including the testing done February 7, 2005.  According to the employee, while Dr. Bell did not believe further treatment was necessary as the employee’s condition was medically stable, this determination does still not show that the testing conducted by Dr. Beal to determine the cause of the employee’s problem was beyond the scope of accepted medical practice.

An Affidavit of Attorney Fees was filed by Tim MacMillan with the Board on October 14, 2005.
  According to the affidavit, Attorney MacMillan incurred 20.2 hours on the employee’s case from May 11, 2005 through October 14, 2005.  Attorney MacMillan’s time was billed at $250.00 per hour.   Attorney fees for this period of time were $5,050.00.    The employee claims that as the employee’s benefits were controverted and payment resisted by the employer until most of the issues were resolved before the hearing, an award of the entire amount of attorney fees is appropriate.  At hearing, the employee’s counsel amended his claim to a minimum of $2,525.00 in attorney fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  PAYMENT OF MEDICAL BENEFITS FOR THE EMPLOYEE’S INJURY AFTER JANUARY 25, 2005
AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The injured worker is afforded a presumption that all the benefits she seeks are compensable.
  
AS 23.30.120(a) states, in relevant part, as follows: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter.

The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and her employment.  In the instant case, the employee’s report of her injury, her emergency room treatment and her treatment by Dr. Laufer are sufficient to raise the presumption of compensability as to her head and neck injuries and resulting vertigo.

Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to compensation benefits.
  

In the case before the Board, the Board finds that the January 26, 2005 report of Dr. Bell is substantial evidence. sufficient to overcome the presumption of compensability.  Dr. Bell considered the injury to be temporary in nature and opined that the employee achieved pre-injury status as of January 2004 and required no treatment after this date.
  The Board finds this opinion is substantial affirmative evidence, rebutting the presumption of compensability of the employee’s claim.
 

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

The employer, in this case, has produced substantial evidence overcoming the presumption that the employee's claim is compensable.
  Therefore, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  The Board relies on Dr. Beal and Dr. Hodgson in determining the employee has established by a preponderance of the evidence that her condition is work-related.  The Board finds Dr. Rosane’s remarks that a physician who does not specialize in conditions of the ear, nose and throat cannot make adequate findings regarding inner ear problems noteworthy.  Based on Dr. Bell’s specialty as a neurologist, the Board finds Dr. Bell does not possess the expertise held by  Drs. Beal, Rosane and Hodgson in determining the origin and pathology of the employee’s condition.  Therefore, the Board places greater weight upon the opinions of Drs. Beal, Rosane and Hodgson in finding the employee’s claim is compensable.  The Board also notes that Dr. Bell’s opinion theorizes that the employee somatizes about her condition.  In this regard, the Board finds that based on the reports of Dr. Glass and Dr. Craig, there is little to suggest the employee suffers from a diagnosable psychiatric condition.

The Board will next address compensability of medical treatment received by the employee from Dr. Beal from January 25, 2005 through August 27, 2005.    

The Board relies upon the reports of Dr. Beal, an otolaryngologist, who has treated the employee from September 29, 2004 through at least August 10, 2005, to show that the employee’s injury, while improving, still required treatment and monitoring.  Dr. Beal’s background as a specialist, an otolaryngologist, and his thorough reports and testing are significant factors suggesting that his reports are entitled to considerable weight by the Board.  In addition, the SIME report of Dr. Hodgson, also an otolaryngologist, who saw the employee on August 29, 2005, is given considerable weight by the Board.   Dr. Hodgson found that the employee was suffering from “inner ear concussion syndrome, resolving.”
  He noted that the condition was “gradually” subsiding.  He stated: “It is mild enough to be below objective testing but still present enough to give her subjective symptoms…I could not detect any exaggeration of the testing in Ms. Diaz…She was straightforward in her answers to questions and they were consistent with the information in the records.”
  Dr. Hodgson did not see any further benefits to additional testing.  He noted she would “most likely improve in time as her youth is a great asset in recovery.”
  He opined that “gradually she should regain her previous level of balance control.”
  He noted that “Rehabilitation by Dr. Beal did not seem to be any more effective than her home exercises, so I see no reason to repeat that treatment.”
  He opined that she would continue to return to normal with her home treatment.  He concluded that she had no permanent impairment.
 The Board finds that although Dr. Hodgson did not recommend further testing by Dr. Beal, he did rely on the testing performed by Dr. Beal in February 2005 in arriving at his conclusions.  

The Board accepts the employee’s argument that the treatment rendered in this case by Dr. Beal was within the two year period covered by the Hibdon decision.  Under these circumstances, the Board finds that this treatment is reasonable and necessary.  The Board further finds that the employer has not shown that the treatment was unreasonable, unnecessary and outside the scope of accepted medical practice.  The Board finds that  Dr. Beal’s reports and the report of Dr. Hodgson are credible pursuant to AS 23.30.122. The Board finds treatment rendered from January 25, 2005 through August 29, 2005, the date of the Hodgson report, is compensable under AS 23.30.095, based on our interpretation of Dr. Beal’s and Dr. Hodgson’s reports.

II.  EMPLOYEE’S CLAIM FOR ATTORNEY’S FEES AND COSTS

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(a) provides, in relevant part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, 
. . . .  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.
 . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  In this case the parties have resolved a number of issues prior to hearing.  However, a dispute remains with regard to the employee’s claim for attorney fees.  

The employer argues that the employee’s benefits were paid prior to the hearing and that under AS 23.30.145(a), the employee is entitled to no attorney fees or only statutory attorney fees on any medical bills which the Board orders the employer to pay as part of this order.  The employer also asserts that the value of the medical bills should be determined according to the Alaska fee schedule.  The employer further asserts that as the employee has not prevailed on issues which were resolved before the hearing, the employer should not be required to pay the employee’s attorney fees as the employee has not prevailed on these issues at hearing. 

The Board finds the employer’s argument that it never resisted, denied, or controverted benefits is not accurate.   Based upon the facts in this case, the Board finds that the employer did specifically controvert, on February 9, 2005, the employee’s medical benefits based upon the reports of Drs. Bell and Glass.  Benefits for vestibular treatment, reemployment benefits and PPI  were also controverted on April 25, 2005.  The employer filed another controversion on October 21, 2003 denying timeloss due to absence of medical evidence.

The Board finds a medical dispute existed between the opinions of the employee’s attending physicians, 
and the employer’s physicians. The Board finds the employee filed a claim for a SIME and that the employer did not dispute that a second independent medical evaluation was necessary

The employee seeks an award of attorney's fee and legal costs under AS 23.30.145, and cites to Childs v. Copper Valley Electric Association,
 in which the Supreme Court held that payment, though voluntary, is the equivalent of a Board award, where the employee’s counsel was instrumental to inducing it.  In the instant case, the Board finds that employee’s counsel was instrumental in inducing the employer’s ultimate payment of the medical expenses through January 25, 2005.  Further, the Board finds that employee’s counsel was instrumental in helping the employee to obtain benefits.  The Board finds that the employer’s denial and subsequent controversion of benefits necessitated the assistance of an attorney to obtain benefits.  The Board finds the payment of past outstanding benefits claimed by the employee was resisted by the action of the employer.
  The Board finds the employee retained attorney Tim MacMillan who successfully prosecuted the employee’s claim for medical benefits. 

The employee seeks an award of attorney's fee and legal costs under AS 23.30.145.  The employer has now agreed to pay the employee certain claimed medical benefits while still disputing others.  Consequently, the Board can award fees and costs under AS 23.30.145.
  AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

The employee originally sought an award of $5,050.00 in attorney fees.  The employee’s attorney supports this request with a timely filed affidavit as required by 8 AAC 45.180(d)(1) and 8 AAC 45.180(f)(14), and testimony presented at hearing.  The Board found the pre-hearing brief prepared by the employee’s attorney helpful, as it outlined the facts of the case, the medical records, and provided relevant analysis of the applicable law.  The Board finds that the employee’s counsel obtained significant benefits for the employee which included obtaining Dr. Beal’s reports and the report of Dr. Hodgson, the SIME physician.  The employee’s counsel participated in three prehearing conferences, negotiated an SIME and addressed a  discovery dispute.  The Board finds these to be significant benefits to the employee.  The Board further notes that the employer controverted the employee’s benefits twice and one of the controversions was not withdrawn.  In addition, the employer engaged in a controversion “in fact” as the employer did not timely pay medical benefits.

Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find attorney fees are reasonable for the successful prosecution of this claim.
  The Board concludes the employee is entitled to these fees for her attorney under AS 23.30.145(b).  

The Board concludes, under AS 23.30.145(b), that it must make an award to reimburse reasonable attorney's fees.  The Board finds 40.4 hours of attorney's time for total attorney fees of $5,050.00 is reasonable.  The employer shall therefore pay the employee's attorney a reasonable fee of $5,050.00.  The Board rejects the employer’s claim that the employee’s attorney’s fees should be considered statutory attorney fees under AS 23.30.145 or that the amounts to be paid for unpaid medical expenses are subject to the usual and customary charge limitations under 8 AAC 45.082.  Rather, the Board finds that the employer resisted and delayed payment of reasonable medical expenses which necessitated the employee’s obtaining counsel to assist her in the prosecution of her claim.  The employee’s counsel obtained valuable benefits for the employee including, but not limited to, negotiating a discovery dispute, obtaining Dr. Hodgson’s SIME report and attending at least three prehearing conferences.  Despite these efforts, the issues between the parties were still not clear right up until the actual hearing, further complicating the employee’s attorney’s task.  The Board spent additional time at the hearing further attempting to determine what the actual areas of disagreement were.  Based on the employee’s counsel’s actions on behalf of his client, the Board finds that the full award of attorney’s fees is reasonable and appropriate in this case.


ORDER
1. The employee’s claim for medical benefits after January 25, 2005 is compensable.  The employee’s unpaid medical expenses after January 25, 2005 are reasonable and necessary medical care pursuant to AS 23.30.095(a).

2. The employee is entitled to attorney’s fees pursuant to AS 23.30.145 in the amount of $5,050.00.

Dated at Anchorage, Alaska on November    , 2005.
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Stephen T. Hagedorn, Member






John A. Abshire, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MONICA  DIAZ, employee / applicant; v. ANCHORAGE SCHOOL DISTRICT, employer and insurer / defendant; Case No. 200318262; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 23 , 2005.






 Gail Rucker,  Administrative Supervisor
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