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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES L. JONES, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

FRONTIER FLYING SERVICE, INC,

                                                  Employer,

                                                   and 

EMPLOYERS INS. CO. OF WAUSAU,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL 

        DECISION AND ORDER

        AWCB Case No. 200021653
        AWCB Decision No.  05-0316

         Filed with AWCB Fairbanks, Alaska

         on November  29, 2005


We heard the parties’ stipulated agreement to settle the unresolved attorney fee issue, on the written record, on November 16, 2005 at Fairbanks, Alaska.  The employee represents himself, but was formerly represented by attorney Michael Jensen. Attorney Deirdre Ford represented the employer. We closed the record when we met and deliberated on November 16, 2005.


ISSUES
Shall we approve the parties’ stipulation to settle the unresolved attorney fee issue in this case, pursuant to AS 23.30.145 and 8 AAC 45.050(f)?


SUMMARY OF THE EVIDENCE
The parties submitted a written stipulation to settle the unresolved attorney fee issue in this case. The stipulated language describes the issues and terms of settlement as follows:

The parties stipulate to the following facts and request an order awarding attorney's fees and costs in the above claim. 

1. The employee, James Jones, filed a claim for benefits which were [sic] controverted on March 5, 2004. Specifically, TTD, PPI and medical treatment and vocational rehabilitation benefits were controverted based on the EIME by Dr. Bald dated February 19, 2004. Michael J. Jensen entered an appearance and assisted Mr. Jones in finalizing arrangements for an SIME. Mr. Jensen subsequently withdrew his appearance and filed his attorney's fees [lien] in the amount of $7,286.50 

2. In the Final Decision & Order, AWCB Decision No. 05-0240 (AWCB September 22, 2005) the Board awarded Mr. Jones the right to participate in a comprehensive pain management program as recommended by Dr. Bartling. His claim[s] for disk replacement surgery, TTD, PPI and frivolous controversion were denied. However, the Board found that Mr. Jensen had assisted Mr. Jones in securing a right of participation in a comprehensive pain clinic, [and] Mr. Jensen would be entitled to an award of attorney's fees and costs under AS 23.30.145. 

3. The parties have reached an agreement that an appropriate and reasonable attorney's fee is $5,000 and that reasonable costs are $300. 

4. This agreement in no way compromises any future claims for attorney's fees and costs should the employee be again denied benefits and retained counsel. 

5. Nothing in this stipulated agreement is to be construed as compromising, in any way, any rights or entitlements to benefits the employee now has or may have in the future under the Alaska Workers' Compensation Act. 

6. The parties to this claim request the Board to examine a [sic] record in this case and the stipulation regarding payment of attorney's fees and costs and request the Board to find the payment of $5,000 to Attorney Jensen in lieu of his lien and $300 in costs [to] be reasonable. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulations at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

 (3)
Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms . . . . 

 (4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

Although the parties are resolving the outstanding attorney fee issue, the employee is not specifically waiving any future benefits.  Consequently, we find the provisions of AS 23.30.012, concerning a compromise and release, do not apply. Based on our review of the record, and on the parties' stipulation of the facts and procedure regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f).   

Based on the evidence available to us and on the parties’ written representations, we find the terms of the stipulated agreement will serve the best interests of the parties. Accordingly, we find the stipulated terms shall be approved. Specifically, after considered the nature, length, and complexity of the services performed, and the resistance of the employer, as well as the benefit resulting from the services obtained, we find the stipulation of $5,000 to Mr. Jensen for attorney's fees, based on the benefit obtained is reasonable. Under AS 23.30.145 we will award the Law Office of Michael J. Jensen $5,000 in attorney's fees and $300 in costs. 
ORDER

The parties’ stipulation to settle the unresolved attorney fee issue in this case is approved. The employer shall pay the Law Office of Michael J. Jensen $5,000 in attorney's fees and $300 in costs.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES L. JONES employee / applicant v. FRONTIER FLYING SERVICE, INC, employer, EMPLOYERS INS CO OF WAUSAU, insurer / defendants; Case No. 200021653; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 29, 2005
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Victoria J. Zalewski, Admin. Clerk
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