JOHN M. REYNOLDS  v. PEAK OILFIELD SERVICE COMPANY

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                       Juneau, Alaska 99802-5512

	JOHN M. REYNOLDS, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

PEAK OILFIELD SERVICE COMPANY,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL FIRE INS. CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200314605
        AWCB Decision No.  05-0324

        Filed with AWCB Anchorage, Alaska

        on December 12, 2005


On November 1, 2005, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for modification of the reemployment benefit administrator’s (“RBA”) determination that the employee was eligible for reemployment benefits, as well as the employee’s claims for permanent partial impairment (“PPI”) benefits, penalty and a finding of frivolous and/or unfair controversion.  Attorney Constance E. Livsey represented the employer and its workers’ compensation insurance carrier (“employer”).  The employee appeared pro se.  The Board held the record open at the conclusion of the hearing for the parties to submit further evidence as to the previous reemployment plan developed for the employee.  The record closed on November 11, 2005.


ISSUE
1.
Did the employer frivolously and/or unfairly controvert the employee’s claim?

2.
Should the Board modify the RBA’s determination that the employee is eligible for             reemployment benefits?

3.
Is the employee entitled to PPI benefits, pursuant to AS 23.30.190?

4.
Is the employee entitled to a penalty on unpaid benefits, pursuant to AS 23.30.155?


SUMMARY OF THE EVIDENCE
On July 21, 2003, the employee reported that he had experienced an injury while working as an Instrumentation Technician for the employer.  In his Report of Injury, the employee stated that he had injured his low back while installing an “SSU system.”
  He sought medical treatment with Shawn Johnston, M.D., who referred him for an MRI.  The MRI demonstrated no nerve root impingement, but did show multilevel degenerative changes, mild spinal stenosis and a small central disc protrusion at the L5-S1 level.
  Dr. Johnston recommended physical therapy and narcotic pain medications and released him from work for several weeks.

Although the employee apparently did not inform Dr. Johnston of this fact, he experienced two prior work injuries, one in 1988 and one in 1993.  The first injury, in 1988, occurred when the employee was working as an Refrigeration Technician for a different employer.  The injury, which occurred on approximately November 4, 1988, was reported as a low back strain.
  The employee treated with George Vrablik, M.D., who diagnosed the employee as having a herniated disc at the L3-4 level.  On February 22, 1989, Dr. Vrablik performed a laminectomy and disk excision.
  After the employee’s condition reached medical stability, Dr. Vrablik assessed a 16.5% permanent partial impairment (“PPI”) rating.  The employee eventually settled that case in 1991, and the settlement included a waiver of reemployment benefits.
  

In 1993, the employee experienced a work injury while working for a different employer.  He reported that on April 13, 1993, he experienced a low back injury when a refrigerator fell on him.  The employee sought treatment and complained of right leg numbness following his previous injury and surgery.  Dr. Vrablik recommended an epidural steroid injection, which was performed on May 7, 1993.
  On July 22, 1993, Dr. Vrablik wrote to the employee and opined that he should not return to work that required heavy lifting.  Rather, he recommended that the employee pursue light- to medium-duty work that allowed him to change positions frequently, and that the employee should pursue retraining.
  Dr. Vrablik performed range of motion testing on July 12, 1994, and assessed an additional 2.5% PPI rating as a result of the subsequent injury.

Based on Dr. Vrablik’s recommendation to pursue retraining, the employee pursued reemployment benefits in connection with the 1993 injury.  Rehabilitation Specialist Vince Gollogly developed a plan to return the employee to work as an instrumentation technician.  Initially, there was some difficulty in implementing the plan, as the employer did not have Alaska workers’ compensation insurance.

After a series of hearings, in which the employee was represented by attorney Michael Jensen, the parties entered into a compromise and release agreement.
  Among the recitations in the agreement were the following:  1) the employee applied and was found eligible for reemployment benefits on August 10, 1994,
 2) the employer posted bonds to cover the reemployment plan, but eventually defaulted on them, and 3)  the employee finished his reemployment plan with funding provided, in part, by the State of Alaska Division of Vocational Rehabilitation.  The employee finished his retraining plan and obtained an ASS degree as an instrumentation technician, the capacity in which he was working at the time of the 2003 work injury.

With respect to the 2003 work injury, the employee requested an eligibility evaluation for reemployment benefits on October 27, 2003.
  The Board’s reemployment staff assigned Rehabilitation Specialist Judy Weglinski to perform an eligibility evaluation.  As part of the evaluation, Specialist Weglinski wrote to Dr. Johnston regarding whether the employee would have a PPI rating as a result of the pertinent injury.  In response, Dr. Johnston replied that the employee would not have a PPI rating.
  He also reviewed a SCODDOT for Instrumentation Technician, the job held at the time of injury, and indicated that the employee had the physical capacities to perform that job.

On July 26, 2004, Specialist Weglinski sent the same cover letter to Dr. Johnston, along with an additional SCODDOT.  This time, Dr. Johnston checked a box indicating that the employee would have a PPI rating related to the 2003 work injury, without explaining the change of opinion.

On August 3, 2004, Specialist Weglinski recommended that the employee be found eligible for reemployment benefits.  Although Specialist Weglinski noted that the employee had undergone retraining in connection with his 1993 injury, she stated that the program had been completed through the Division of Vocational Rehabilitation.
  On August 16, 2004, the employer objected to the evaluation, noting that, among other deficiencies, the evaluation failed to take into account the fact that the employee’s treating physician had indicated that the employee could return to work in the same job held at the time of injury.
  The RBA subsequently found the employee eligible for reemployment benefits.  Although the employer again requested reconsideration, the RBA again declined to reverse the finding of eligibility.

The employee filed a workers’ compensation claim on August 6, 2004, requesting PPI benefits, penalty and a finding of frivolous and/or unfair controversion.

With respect to the PPI issue, Dr. Johnston’s April 21, 2005 chart note indicated that “I do not believe he has suffered any further permanent partial impairment rating as a result of this current injury.  He has had a previous rating, which already covers the impairment rating.”
  In addition, the employer’s medical evaluation (“EME”) physician, Stephen Marble, M.D., also indicated that the employee did not have a ratable impairment as a result of the 2003 work incident.
  On August 18, 2005, Dr. Johnston noted that the employee “already had” a PPI rating.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
Frivolous and/or Unfair Controversion

In reviewing the file, the Board finds two controversion notices.  The first, filed by the employer on April 12, 2004, denies all benefits after April 1, 2004 based on the EME report of Dr. Marble.  The second, filed on August 31, 2004, is identical to the earlier controversion and appears to have been filed in response to the employee’s workers’ compensation claim.

As articulated by the Alaska Supreme Court in Harp v. ARCO Alaska, Inc.,
 the standard for determining whether a controversion is frivolous is whether it is based on specific medical evidence that supports denial of the benefits claimed.  Here, both controversions were adequately supported by Dr. Marble’s EME report.  Therefore, the Board finds that neither controversion was frivolous and/or unfair.

B.
Modification of  RBA Determination

AS 23.30.130(a) provides, in pertinent part, as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits . . .or before one year after the rejection of a claim, review a compensation case under the procedure described in respect of claims in AS 23.30.110.

AS 23.30.041(f)(3) provides, in pertinent part, as follows:  “An employee is not eligible for reemployment benefits if. . .at the time of medical stability no permanent impairment is identified or expected.”

AS 23.30.041(c) provides, in pertinent part, as follows:

An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job . . . for



(1) the employee’s job at the time of injury;  or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . .

The employer requests that the Board modify the RBA Designee’s finding that the employee was eligible for reemployment benefits.  The employer bases its request on the fact that the reemployment process was fundamentally flawed, in that the employee failed to inform Specialist Weglinski as to the “nature of his prior retraining plan and the scope of his academic training.”
  The employer additionally requested modification based on the lack of a PPI rating and Specialist Weglinski’s incorrect use of “combined” SCODDOTs.

Despite his earlier change of opinion on “check the box” letters, the employee’s treating physician, Dr. Johnston, conclusively opined on August 18, 2005, that the employee already had a PPI rating for his condition as a result of his previous injuries.  The EME physician, Dr. Marble, also found that the employee did not have a ratable impairment as a result of the 2003 work injury.  Under AS 23.30.041(f)(3), as well as the Alaska Supreme Court’s decision in Rydwell v. Anchorage School District, the Board finds that the employee does not have a ratable impairment as a result of the 2003 injury;  therefore, he is ineligible for reemployment benefits.

The Board finds that the lack of a PPI rating attributable to the 2003 work incident is, standing alone, sufficient to justify modification.  However, the Board notes that it is troubled by other aspects of the reemployment process in this claim, including Specialist Weglinski’s failure to take at face value the opinion of Dr. Johnston, the employee’s treating physician, that the employee could return to work at the job held at the time of injury.

C.
PPI Benefits and Penalty

As noted above, neither the employee’s treating physician nor the EME physician has opined that the employee has a PPI rating attributable to the 2003 work injury.  Therefore, the Board denies and dismisses this claim.  As the employer owes the employee no further benefits, there is no penalty owed and the Board also denies and dismisses that claim.


ORDER
1.
The employee’s request for a finding of frivolous and/or unfair controversion is denied and dismissed.

2.
The decision of the RBA Designee finding the employee eligible for reemployment benefits is modified.  The employee is ineligible for reemployment benefits.

3.
The employee’s claim for additional PPI benefits is denied and dismissed.

4.
The employee’s claim for a penalty on unpaid benefits is denied and dismissed.

Dated at Anchorage, Alaska on December 12, 2005.
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Krista M. Schwarting, Designated Chair







John Abshire, Member







S.T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  See AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  See AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN M. REYNOLDS, employee/applicant v. PEAK OILFIELD SERVICE COMPANY, employer;  LIBERTY MUTUAL FIRE INS. CO., insurer/defendants; Case No. 200314605; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 12, 2005.







Gail A. Rucker, Administrative Supervisor
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