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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                         Juneau, Alaska 99802-5512

	RICHARD D. REYNOLDS, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

ALS AUTO BODY,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INS. CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200309016
        AWCB Decision No.  05-0332

        Filed with AWCB Anchorage, Alaska

        On  December 16,  2005


On November 15, 2005, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for interest and penalty on late-paid compensation benefits.  Attorney Constance E. Livsey represented the employer and its workers’ compensation insurance carrier (“employer”).  The employee appeared pro se.  The record remained open until November 16, 2005 for the Board to determine whether the employee had submitted further documentation in support of his claim for these benefits.


ISSUES
1.
Is the employee entitled to a penalty on late-paid benefits, pursuant to AS 23.30.155?

2.
Is the employee entitled to interest on late-paid benefits, pursuant to AS 23.30.155(p) and 8 AAC 45.142?


SUMMARY OF THE EVIDENCE
The recitation of facts is limited to those necessary to decide this claim.  The employee, while working for the employer as an auto body refinishing technician, sustained a right elbow injury due to repetitive movements.
  The employee subsequently sought medical treatment and eventually the employee’s treating physician, Michael McNamara, M.D., concluded that the employee could not return to work at the job held at the time of injury.  Reemployment Benefits Administrator Designee Mickey Andrew subsequently found the employee eligible for reemployment benefits.

At issue in this matter are penalty and interest on late-paid temporary total disability (“TTD”) benefits.

Employee Arguments

At hearing, the employee testified that he had first treated with Dr. McNamara on June 5th or 6th, 2003, and that Dr. McNamara told him that his injury was work-related.  He further testified that he spoke to a representative of the insurer, Carol Treece, on June 30, 2003 regarding the appropriate compensation rate for his TTD benefits, but that she had not corrected the compensation rate until August 4, 2003.

Employer Arguments

By contrast, the employer argued that it had timely paid all compensation benefits.  The employer argued that it had not received authorization for time-loss benefits until July 16, 2003, when it received a disability slip from Dr. McNamara.
  The employer further argued that, at that time, it received a year’s worth of earning statements and had calculated the compensation rate based on those.  However, when it received information regarding the employee’s earnings from commissions on July 31, 2003, it recalculated the TTD rate based on that information and mailed an adjustment check.  The employer admitted that it was uncertain whether the adjustment check was mailed on August 5th or 6th, 2003, and that the check may therefore have been a day late.
  However, it argued that it asked the employee to provide information that the check was late, and that the employee did not do so.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(e) provides, in pertinent part, as follows:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

Here, the employer received authorization for time-loss benefits on July 16, 2003, when it received the work status form from Dr. McNamara.  It issued a benefit check for TTD benefits on July 30, 2003, which was timely.  After receiving information on the employee’s commission earnings, the employer sent a subsequent check reflecting the adjusted TTD rate.  It is this adjustment check that is problematic, as none of the parties could state with certainty whether the check was mailed on August 5, 2003, and was therefore timely, on August 6, 2003, which would make the check late and subject the employer to penalties.

The Board finds that the employer’s initial TTD payment to the employee was timely, and that no penalty is owed on it.  However, the Board is unable to determine whether the adjustment check to the employee was timely.  Absent definitive evidence that the payment was timely issued, doubts must be construed in favor of the employee.  Therefore, the Board concludes that a penalty is owed solely on the TTD adjustment check mailed August 5th or 6th, 2003, a total of $241.19.

With respect to the employee’s claim for interest, AS 23.30.155(p) provides, in pertinent part, as follows:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in pertinent part, as follows:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p), on all late-paid benefits awarded by this decision, from the dates on which those benefits were due (August 5, 2003) through the date actually paid (August 6, 2003).


ORDER
1.
The employee is entitled to a 25% penalty on late-paid TTD benefits  in the amount of $241.19.

2.
The employee is entitled to one day of interest on the late-paid TTD benefits.

Dated at Anchorage, Alaska on December  16,  2005.
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S.T. Hagedorn, Member







Andrew Piekarski, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  See AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  See AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD D. REYNOLDS, employee/applicant v. ALS AUTO BODY, employer;  LIBERTY NORTHWEST INS. CO., insurer/defendants;  Case No. 200309016; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 16, 2005.







Robin Burns, Clerk
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� See Report of Injury, dated 6/6/03.


� See Letter from Mickey Andrew to Richard D. Reynolds, dated 5/19/04.


� An additional issue set for hearing, penalty and interest on late-paid vocational rehabilitation expenses, was resolved prior to hearing.  See Letter from Constance E. Livsey to Richard Reynolds, dated 10/25/05.


� See Dr. McNamara Work Status Form, dated 7/16/03.


� Senior Case Manager Erin Havard testified that while checks are typically mailed the next business day after being entered into the computer, he could not say with certainty whether the employee’s adjustment check was timely mailed.


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191, 1192 (Alaska 1984); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1191 (Alaska 1993);  see also Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1994).
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