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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SEAN A. COLETTE, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

ARCTIC LIGHTS ELECTRIC, INC.,

                                                  Employer,

                                                   and 

WESTPORT INSURANCE CORP.

                                                  Insurer,

                                                     Defendants.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200002499
        AWCB Decision No.  05-0340

        Filed with AWCB Anchorage, Alaska

        On December  21,  2005


The Alaska Workers’ Compensation Board (Board) heard the employee’s petition for interim benefits on December 1, 2005 at Anchorage, Alaska.  The employee represented himself.   Attorney  Michael Budzinski represented the employer and insurer.  The record closed at the conclusion of the hearing.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE
Whether to order the employer to pay interim medical benefits under AS 23.30.095.  


SUMMARY OF THE EVIDENCE
We incorporate by reference the facts as detailed in our prior decisions, Colette v. Arctic Lights Electric, AWCB Decision Nos. 05-0135 (May 19, 2005) (Colette I), and 05-0160 (June 10, 2005) (Colette II).  In Colette I and II, we addressed the appropriate sanction to impose against the employer for an impermissible change of an employer physician.  Discovery is ongoing, and the employee’s case is set for a hearing on further discovery issues on February 21, 2006.  

The following recitation of facts is limited to those necessary for us to decide the narrow issue before us;  whether to order interim medical benefits.  At the time of his injury, the employee worked for the employer as a journeyman electrician.  On February 9, 2000, the employee slipped on ice, and fell, fracturing his left ankle.  The employer accepted the employee’s injury as compensable, and the eligibility for reemployment benefits process was initiated.  Based on the employer’s offer of alternative employment, disputes arose regarding the employee’s entitlement to reemployment benefits.  

To resolve the disputes, the parties (including the employee’s counsel at that time) entered into a compromise and release agreement (C&R), resolving all issues.  In exchange for $30,000.00, the employee agreed to waive all benefits, excepting only medical treatment.  The C&R was approved by the Board on January 31, 2002.  Subsequently, disputes have arose between the employee’s attending physician, and the employer’s physicians.  After approval of the C&R, disputes arose as to the recommended treatment, and whether the treatment was reasonable and/or necessary.   Ultimately, a second independent medical evaluation (SIME) was ordered, and the decision regarding the appropriate treatment remains before the Board.  

Pertinent to the issue before us today, and based on the disputes between the employee’s and the employer’s physicians, a second independent medical evaluation (SIME) was ordered by the Board with Marilyn Robertson, M.D., on August 10, 2004.  Dr. Robertson agreed that the procedures recommended by Dr. Dellon are not recommended, and she would not recommend any additional treatment for the industrial injury.  She opined that the employee does not need to be provided a motorized scooter for ambulation.  She opined the employee does suffer from depression, but believed that condition to be preexisting.  Based upon its own doctors’ reports and the SIME report, the employer has controverted the medical care sought by the employee.  

The employee argues that we should order the employer to pay interim medical benefits at least until the February or March, 2006 hearing.  The employee testified the additional treatment sought is physical therapy, psychiatric treatment, and increased medications.  The employer argues that its physicians and the SIME physicians support its controversions, and questions whether we have the authority to order interim medical benefits under these circumstances.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employee cites to no statutory or common law authority upon which we have authority to order an employer to pay interim compensation for medical treatment.  AS 23.30.135 does provide:  “The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”  In Giannopoulous v. International Seafoods, AWCB Decision No. 02-0003 (January 10, 2003), a request for interim benefits was denied when the employer showed that it had produced evidence, viewed in isolation, sufficient to controvert the employee’s claim.  In the present case, the employer’s physicians and the SIME physician all dispute the suggested treatment recommended by the employee’s physicians.  Accordingly, we find the employer has more than sufficient evidence upon which to controvert the employee’s claim for specified medical treatment.  We conclude the employee’s petition for interim medical benefits must be denied and dismissed.  


ORDER
The employee’s petition for interim medical benefits is denied and dismissed.  

Dated at Anchorage, Alaska on December 21, 2005.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia A. Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127


An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SEAN A. COLETTE employee / applicant; v. ARCTIC LIGHTS ELECTRIC, INC., employer; WESTPORT INSURANCE CORP., insurer / defendants; Case No. 200002499; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 21, 2005.






Carole Quam, Clerk
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