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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                          Juneau, Alaska 99802-5512

	WILLIAM K. FIELD II, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA,

                                                  Employer,

                                                  Self-Insured,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200127244
        AWCB Decision No.  05-0342

        Filed with AWCB Anchorage, Alaska

        on December 22 ,2005


On October 19, 2005, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”), permanent partial impairment (“PPI”) and medical benefits, interest and attorney fees and costs.  Attorney Patricia Shake represented the State (“employer”).  The employee, who had been representing himself since the withdrawal of his former attorney, did not appear or otherwise participate.  The Board notes that the parties timely filed their briefs;  however, due to internal clerical processing, the employer’s brief was not with the file at the time of hearing.  Using its discretionary powers pursuant to AS 23.30.135, the Board reopened the record for resubmission of the employer’s brief.  The record then closed on December 6, 2005.


ISSUES
1.
Is the employee entitled to TTD benefits from October 15, 2003 through June 15, 2004, pursuant to AS 23.30.185?

2.
Is the employee entitled to PPI benefits, pursuant to AS 23.30.190?

3.
Is the employee entitled to ongoing medical benefits, pursuant to AS 23.30.095?

4.
Is the employee entitled to interest on unpaid benefits, if any? 

5.
Is the employee entitled to attorney fees and costs?


SUMMARY OF THE EVIDENCE
The employee began working for the employer in 1989.  From April 1, 1998 through February 22, 2001, the employee worked as the Central Region Field Services Manager for the Department of Public Assistance.  On February 22, 2001, the employee resigned from his employment with the State.

On September 29, 2001, the employee filed a Report of Injury alleging that he developed severe bilateral carpal tunnel system (“CTS”) due to his keyboarding work for the State.
  The employee had first sought medical treatment for this condition on September 20, 2001 with Leslie Dean, M.D.  During his treatment with Dr. Dean, the employee told her that he had bilateral hand pain and numbness, and that those conditions had begun approximately one year earlier.  Dr. Dean recommended conservative treatment and referred him for electrodiagnostic testing.

The day he filed his Report of Injury, the employee sought treatment with Robert Lipke, M.D.  Like Dr. Dean, Dr. Lipke diagnosed bilateral CTS but did not render an opinion on causation.
  Notably, both Dr. Dean and Dr. Lipke thought that the employee was still working for the State at the time they initially evaluated him.  

The employee underwent left carpal tunnel release surgery on February 16, 2002.  Following the surgery, an adjuster for the State contacted Dr. Lipke regarding the work-relatedness of the employee’s CTS.  Dr. Lipke responded that he believed that, based on the employment history provided to him by the employee, especially the extensive keyboarding described by the employee, the employee’s CTS was work-related.

Shortly thereafter, Robert Troxel, M.D., began to treat the employee.  He noted that the employee’s left CTS release surgery had been successful, and also that the employee was continuing to work for the State.  In April 2002, he performed release surgery on the employee’s right hand.  Following that surgery, the employee continued to complain of symptoms, particularly in his right hand.  Dr. Troxel diagnosed the employee with Reflex Sympathetic Dystrophy (“RSD”),
  and referred him to J. Michael James, a physiatrist, for pain management and recommended physical therapy.

The employer sent the employee to an employer’s medical evaluation (“EME”) in August 2002.
  Albert Blue, M.D., evaluated the employee and diagnosed the employee’s condition as post-operative bilateral CTS and pain behavior.  During the evaluation, Dr. Blue noted that the employee’s activities were not consistent with his reported symptoms.  He opined that the employee’s CTS was not work-related, since the employee’s symptoms did not appear until after he finished working for the State.  In addition, Dr. Blue noted that there were no objective symptoms sufficient to diagnose the employee with CRPS.
  Due to the pain behaviors, Dr. Blue recommended that the employee undergo a psychiatric evaluation and bone scan.

The employee continued to seek treatment with Dr. James, who referred him to Leon Chandler, M.D. for a second opinion.  Dr. Chandler evaluated the employee on November 21, 2002 and diagnosed him with CRPS of the right upper extremity, cervical degenerative disc disease and low back and hip pain.
  He ordered an MRI, which revealed disc protrusions at the C5-6 and C6-7 levels and L4-5.  Dr. Chandler opined that the employee’s CRPS condition was due to a previous work-related neck injury, and recommended a neurosurgical evaluation and an epidural catheter for pain control.  He also noted that he thought a psychiatric evaluation could be of assistance.

Patricia Lipscomb, M.D., Ph.D., performed a psychiatric evaluation in December 2002.  Dr. Lipscomb diagnosed the employee with opioid dependence, sedative dependence, anxiety disorder and mixed personality traits with a tendency to somatize emotional distress.
  She opined that, with the possible exception of the opioid dependence, none of the conditions were related to the employee’s work with the State.  With respect to the opioid dependence, Dr. Lipscomb opined that that diagnosis would only be work-related if the CRPS were work-related.  

In early 2003, the employee made two trips to the emergency room, both of which he attributed to his CRPS condition.  The emergency room physicians noted that his extremities appeared normal.

James Eule, M.D., evaluated the employee on January 29, 2003 for an orthopedic examination.  Dr. Eule diagnosed the employee with mild cervical degenerative disc disease and type II CRPS in the upper right extremity.
  However, he recommended against surgery due to concerns that the employee was displaying symptoms of Munchausen Syndrome.  He noted that the employee had striations on his upper arm consistent with the placement of an elastic wrap that could be used to cause swelling and lymphodema, and that the employee’s physical examination responses were inconsistent.

The employer sent the employee to another evaluation on September 9, 2003 with David Chaplin, M.D., and Linda Wray, M.D.  Drs. Chaplin and Wray diagnosed the employee as having the following conditions:  1) type II CRPS, 2) bilateral CTS, 3) cervical strain, resolved and 4) mild degenerative disc disease.
  They opined that the employee’s right extremity complaints were due to the CRPS condition, which in turn was caused by the CTS surgery.  In their report, Drs. Chaplin and Wray noted that the employee’s CTS was not work-related, and rejected the idea that CTS was linked to computer use.  Based on this EME, the State controverted benefits related to CTS and CRPS, among other conditions.

On October 18, 2003, Dr. Lipscomb reviewed additional medical records and added a diagnosis of malingering.  She also rejected the idea that the employee’s opioid dependence was work-related.
  The State issued an additional controversion incorporating this opinion.

The employee filed a workers’ compensation claim (“WCC”) on December 10, 2003 requesting the following benefits:  1) TTD benefits from October 15, 2003 through the date of medical stability, 2) PPI benefits, 3) past and future medical benefits, 4) interest, 5) attorney fees and 6) a second independent medical evaluation (“SIME”).

Neil Pitzer, M.D., performed an SIME on March 31, 2004.  He diagnosed the employee as having CTS, the treatment for which had led to the development of CRPS.
  However, he opined that the employee’s work for the State had not caused the employee’s CTS, and cited a lack of medical evidence linking CTS to keyboarding and handwriting.  In support of this position, Dr. Pitzer noted that the employee’s symptoms had not resolved since he stopped working for the State.  Rather, Dr. Pitzer believed that other medical conditions, including hypothyroidism, could be the cause of the CTS.

The State subsequently gathered medical records of the employee’s treatment for hypothyroidism since 2000, including his daily use of synthroid to condition thyroid failure.  After reviewing these additional records, Drs. Chaplin and Blue agreed with Dr. Pitzer’s assessment that hypothyroidism was the likely cause of the employee’s hand conditions.

Dr. Troxel disagreed with the opinions of Drs. Chaplin, Wray and Pitzer and argued that their opinions regarding the unlikelihood that CTS was related to the employee’s repetitive hand use were contrary to traditional medical opinion on the subject.  When asked at his deposition if he could produce medical literature contrary to those opinions, he could not do so.
  However, he felt that the employee’s hypothyroidism was not a cause of his condition, since it was under control with medication.

In June 2004, Dr. James re-evaluated the employee and opined that his CRPS and CTS conditions had reached medical stability.
  He therefore rated the employee, assessing a 32% whole person impairment rating due to the employee’s work for the State.  Drs. Wray and Chaplin agreed with the rating, but disagreed that it was due to the employee’s work for the State.

Dr. Chandler referred the employee to Paul Craig, Ph.D., for a neuropsychological evaluation to determine whether the employee should move forward with the implantation of a spinal cord stimulator.  Dr. Craig opined that the employee could move forward with medical procedures;  however, in his evaluation he did not review any of the employee’s previous medical records, relying entirely on a history given by the employee.

On August 2, 2004, the employee underwent trial placement of an epidural catheter stimulator.  Based on positive results, Dr. Chandler recommended permanent use of the stimulator and attributed the need for the stimulator to the employee’s 1999 work injury.

In January 2005, the employee interviewed for a position that would return him to work with the State.  During the interview, the employee stated that he had been running his own travel agency since he had left his position in 2001.  The State hired the employee for the position, which required a significant amount of keyboarding work.  The employee did not state that he was unable to do this work due to either CTS or CRPS.  The employee subsequently resigned from this position on August 17, 2005.

Dr. Lipscomb referred the employee for an evaluation with Charles Brooks, M.D.  After summarizing all available medical documentation on all of the claims alleged to be work-related, Dr. Brooks opined that neither the CTS nor the CRPS conditions were work-related.
  Rather, he believed these conditions were due to hypothyroidism and obesity.
  Like Drs. Pitzer, Wray and Chaplin, Dr. Brooks noted that there was a lack of medical evidence linking CTS to keyboarding.
  In addition, Dr. Brooks opined that he believed the employee was malingering or exaggerating the seriousness of his CRPS symptoms.

On September 16, 2005, the employee requested that the Board dismiss his claim.  He did not appear for hearing, nor did he submit a brief or a witness list.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
Proceeding in the Employee’s Absence
8 AAC 45.070 provides guidance to the Board on how to conduct its hearings, including how to proceed in the absence of a party:

(f)  If the Board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

(1) Proceed with the hearing in the party’s absence and, after taking evidence decide the issues in the application or petition;

(2)  Dismiss the case without prejudice;  or

(3)  Adjourn, postpone, or continue the hearing.

The employee did not appear at the hearing, but the employer was in attendance.  To properly determine how to appear in a party’s absence, the Board is required to make findings as to whether the absent party was timely and properly served with notice of the hearing.


B.
Service of the Employee

8 AAC 45.070(a) provides, in pertinent part, as follows:

Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

In addition, AS 23.30.110(c) requires the Board to give parties at least ten days’ notice of hearing, either personally or by certified mail.  The Board’s regulations further require that the Board must ordinarily give ten days’ notice of the time and place for the hearing.

The Board finds that the employee had ample notice of the hearing scheduled for October 19, 2005.  Specifically, the Board finds that the employee received actual notice of the hearing during prehearing conferences held on May 25, 2005 and September 23, 2005.
  The Board further finds that the hearing notice was timely sent to the employee by both regular and certified mail at the correct address.
  

The Board finds that the employee had actual and ample notice of the hearing scheduled for October 19, 2005.  The Board further finds that it had jurisdiction to proceed with the hearing, as the employee was properly served.  Since the employer appeared and was ready to proceed, the Board elected to proceed in the employee’s absence pursuant to 8 AAC 45.070(f)(1).


C.
The Presumption Analysis
Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.
  For an injury to be compensable, the employment must be a substantial factor in bringing about the disability.

The Alaska Workers’ Compensation Act (“the Act”) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases with highly complicated medical issues, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.


1.
TTD Benefits

The employee received TTD benefits from February 16, 2002 through October 14, 2003.  He then asked the Board to award him further TTD benefits from October 15, 2003 through June 15, 2004.  Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  We find that Dr. James’ and Dr. Chandler’s medical reports are sufficient to attach the presumption of compensability to the employee’s claim for further TTD benefits.

As the employee has attached the presumption of compensability, the burden then shifts to the employer to rebut this presumption with substantial evidence.  “Substantial evidence” is defined as the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  We examine the employer’s evidence in isolation to determine whether it has 1) produced substantial evidence that provides an alternative explanation that, if accepted, would exclude work-related factors as a substantial cause of the disability, or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.

In its brief, its deposition transcripts submitted to the Board and at hearing, the employer presented evidence that both its physicians, including Drs. Blue, Wray, Chaplin and Lipscomb, did not believe that the employee had experienced a compensable work injury, much less one that temporarily disabled him from working.  In addition, the employer presented evidence from Dr. Pitzer, the SIME physician, that essentially corroborated the findings of the employer’s physicians.

Based on this evidence, the Board finds that the employer has rebutted the presumption of compensability with respect to the employee’s claim for additional TTD benefits, as the employer has proven that the employment was not a substantial factor in the employee’s disability after October 14, 2003.  Therefore, the employee must prove his claim for additional TTD benefits by a preponderance of the evidence.
  It is not necessary that work be the sole legal cause of the disability.  Rather, the Alaska Supreme Court has held that the Board should find liability “whenever employment is established as a causal factor in the disability.”

Under AS 23.30.185, an employee may receive TTD benefits only up to the date of medical stability.  AS 23.30.395(21) defines medical stability as

the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days;  this presump​tion may be rebutted by clear and convincing evidence . . . .

The Board finds that the employee has not proved his claim for further TTD benefits by a preponderance of the evidence.  Rather, the Board finds that the bulk of the medical evidence, including the report submitted by its own physician, Dr. Pitzer, supports the employer’s contention that the employee was not disabled from work by virtue of the claimed injury.  While the Board is mindful of the reports of the employee’s physicians, Drs. James, Lipke and Troxel, the Board finds that many of these reports were based on erroneous information provided by the employee:  namely, that the employee had continued to work for the State at the time he was seeking medical treatment.  Therefore, the Board attributes less weight to these reports and finds those of Drs. Blue, Wray, Chaplin, Lipscomb and Pitzer more credible.  Therefore, the Board concludes that the employee is not entitled to further TTD benefits.

2.
PPI Benefits
The presumption of compensability ordinarily attaches to a claim for PPI benefits.  The employee received a 32% PPI rating from Dr. James in June 2004, which he attributed to the employee’s work for the State.  The Board therefore finds that the employee has attached the presumption of compensability.  

Drs. Wray and Chaplin concurred with the assessed rating, but disagreed that the rating was attributable to the employee’s work for the State.    The employer’s other physicians, in addition to the SIME physician, did not assess PPI ratings, but found that the employee did not experience a compensable work injury.  Therefore, the Board finds that the employer has rebutted the presumption.  

As noted above, the Board gives less weight to the reports of Dr. James, including the PPI evaluation, due to the erroneous assumptions upon which the physician based his conclusions.  For that reason, as well as the bulk of the medical evidence concluding that the employee did not experience a compensable work injury, the Board concludes that the employee has not proved his claim for PPI benefits by a preponderance of the evidence, and is therefore not entitled to those benefits.


3.
Medical Benefits
The employer paid medical and transportation benefits through October 14, 2003.  The State controverted further medical benefits, as the opinions of its EME physicians did not support the compensability of the employee’s injury.  As with the other benefits claimed by the employee, the Board finds that the employee attached the presumption of compensability through the reports of Drs. James and Chandler, the employer rebutted the presumption through the reports and deposition testimony of its physicians, as well as SIME physician Dr. Pitzer.  For the same reasons noted above, the Board gives less weight to the opinions of Drs. James and Chandler and finds that the employee has not proven his claim for ongoing medical benefits by a preponderance of the evidence.  Therefore, the Board concludes that the employee is not entitled to ongoing medical benefits.


4.
Interest

AS 23.30.155(p) provides, in pertinent part, as follows:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.


8 AAC 45.142 provides, in pertinent part, as follows:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. . . .

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date on which each installment of compensation, including medical compensation, is due.
  However, since the Board has concluded that the employee is not entitled to further benefits, it therefore finds that the employee is not entitled to any interest.

5.
Attorney Fees and Costs

AS 23.30.145 provides, in pertinent part, as follows:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Attorney William Soule represented the employee through September 12, 2005.  As a prerequisite to the receipt of attorney fees and costs, the employee must prevail on some or all of the significant issues.  Here, the Board has found that the employee is not entitled to any further benefits.  Therefore, it concludes that the employee is not entitled to attorney fees and costs.


ORDER
1.
The employee is not entitled to further TTD benefits.

2.
The employee is not entitled to any PPI benefits.

3.
The employee is not entitled to any interest.

4.
The employee is not entitled to further medical or transportation benefits.

5.
The employee is not entitled to attorney fees and costs.

Dated at Anchorage, Alaska on December 22, 2005.






ALASKA WORKERS' COMPENSATION BOARD







Krista M. Schwarting, Designated Chair







John Abshire, Member







S.T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  See AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  See AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLIAM K. FIELD II, employee/applicant v. STATE OF ALASKA, employer;  STATE OF ALASKA, insurer/defendants;  Case No. 200127244; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 22, 2005.







Gail Rucker Administrative Supervisor
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� See Report of Injury, dated 9/29/01.


� See Dr. Dean Chart Note, dated 9/20/01.


� See Dr. Lipke Chart Note, dated 9/29/01.


� See Dr. Lipke Letter dated 3/8/02.


� This disorder is also commonly referred to as “Complex Regional Pain Syndrome.”


� See Dr. Blue EME Report, dated 8/15/02.


� See Deposition of Dr. Blue at 23.


� See Dr. Chandler Chart Note, dated 11/21/02.


� See Dr. Lipscomb EME Report, dated 12/12/02.


� See Dr. Eule Chart Note, dated 1/29/03.


� See Drs. Chaplin and Wray EME Report, dated 9/9/03.


� See Dr. Lipscomb Supplemental EME Report, dated 10/18/03.


� See Dr. Pitzer SIME Report, dated 3/31/04.


� See Deposition of Dr. Blue at 39;  Deposition of Dr. Chaplin at 42, 46.


� See Deposition of Dr. Troxel at 52-53.


� See id. at 58-59.


� See Dr. James Chart Note, dated 4/16/04.


� See Dr. Brooks EME Report at 96-97.


� See id. at 69, 84-85, 88.


� See id. at 76-77.


� See id. at 70, 87, 94.


� 8 AAC 45.060(e).


� See Prehearing Conference Summaries dated 5/25/05 and 9/23/05.


� Further, the Board finds that at the time the hearing was originally set, the employee was represented by counsel.  See Prehearing Conference Summary, dated 5/25/05.
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� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.
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