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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                           Juneau, Alaska 99802-5512

	TERRY L. SMITH, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

CSK AUTO, INC.,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO. OF AMERICA,

                                                  Insurer,

                                                     Respondents.
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)
	        INTERLOCUTORY 

        DECISION AND ORDER 

        ON RECONSIDERATION

        AWCB Case No.  200106934
        AWCB Decision No. 06-0005  

        Filed with AWCB Fairbanks, Alaska

        on January 6, 2006


We heard the employee’s December 16, 2005 petition to reconsider
 AWCB Decision No. 05-0322 (December 9, 2005), in which we affirmed discovery determinations by Board Designee Sandra Stuller, in Fairbanks, Alaska on the basis of the written record.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer ("employer").  We heard this petition with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record, for purposes of reconsideration, on December 8, 2005, the hearing date for AWCB Decision No. 05-0322.

ISSUE

Shall we reconsider under AS 44.62.540 our December 9, 2005 interlocutory decision and order, AWCB Decision No. 05-0322, in which we affirmed the discovery determinations from a prehearing conference on September 26, 2005, under AS 23.30.108?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

In our decision and order issued on December 9, 2005, we summarized the relevant case history and discovery disputes, in part:

The employee injured his back while working for the employer as a delivery driver, lifting boxes on March 29, 2001. The employer provided the employee temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, and medical benefits.  A number of disputes arose, and the parties resolved these disputes through a compromise and release (“C&R”) agreement, approved by the Board on October 17, 2002.  In exchange for a lump sum payment of benefits, in the C&R the employee waived all workers’ compensation benefits, except medical benefits.

On December 17, 2004, the employee filed a Workers’ Compensation Claim, requesting additional TTD benefits, authorization for surgery, additional medical benefits and related transportation, penalties, and interest.  On January 10, 2005, the employee filed a Petition to Vacate his C&R.  On July 1, 2005, the employee filed a Petition to Compel Discovery.  On July 19, 2005, the employee filed a Petition requesting a finding of frivolous and unfair controversion.   On July 19, 2005, the employee filed a “Notice of Judicial Notice re: the Alaska Injured Workers Alliance” and a “Notice of Judicial Notice re: Dr. Patrick Radecki.”

In a prehearing conference on September 26, 2005, Board Designee Stuller heard the parties’ arguments concerning the employee’s various discovery requests, and made a number of discovery determinations and orders, pursuant to AS 23.30.108(c).
  Ms. Stuller found, and ordered:

Mr. Smith wants copies of all letters written to him by the adjuster after the 1/31/02 entry of appearance.  The Chair ruled that if such letters exist, they should be produced.  Mr. Griffin is to produce any letters that may exist.

Mr. Smith asked for documentation of any amounts that were paid to Dr. Radecki for the employer independent medical evaluation.  Mr. Griffin agreed to produce such.

Mr. Smith requested safety information on the back support belts including but not limited to all MSDS Safety Data Sheets.  Mr. Smith stated his request is relevant as it goes towards the safety issues of the job.  Mr. Griffin argued that initial causation was not an issue, therefore information on the back support belts are not relevant.  The Chair ordered that the “safety issues” of the back support belt were not relevant to Mr. Smith’s various petitions and claims, and did not order that they be produced.  Mr. Smith verbally appealed this order, and the Board will decide the matter.

Mr. Smith requested the “Certificate of Training” on the back support belts if one exists.  Mr. Griffin objected as to relevance.  The Chair refused to order production of the “Certificate of Training” and Mr. Smith verbally appealed this decision.  The Board will also decide this matter.

Mr. Smith asked for the adjuster’s telephone log notes from August 2002 through October 2002.  Mr. Smith believes this information could contain relevant information relating to his request that the C&R be vacated.  Mr. Griffin objected, stated the information is privileged as his client was represented during that time period.  After reconsidering this request, the Chair concludes that though portions of the log may indeed be protected under the attorney/client privilege, there may be portions that do not.  Mr. Griffin is instructed to produce the adjuster’s telephone log, redacting any portions that may contain attorney client communication.  If Mr. Griffin maintains that producing any of the log is protected under the attorney/client privilege, the Board will also address this matter.

Mr. Smith asked for copies of all communications between the adjuster and/or Mr. Griffin’s office and his treating physician, Dr. Anderson from January, 2002 through July 31, 2003.   Mr. Smith indicated this information is relevant to his claim for benefits and his claim of an unfair/frivolous controversion.  He does not believe that all of Dr.  Anderson’s medical records were provided to Dr. Radecki.  The Chair ordered that his information be produced.  Mr. Griffin agreed to follow-up with his client regarding this request, and if the information is not produced, the Board will decide this matter.

Mr. Smith asked for copies of all the records that were provided to Dr. Radecki in preparation of his EME.  Mr. Griffin responded that all medical records that were provided to Dr. Radecki had been filed with the Board via medical summary.  Mr. Smith was invited to review the Board file  to ascertain what medical records had been filed with the Board prior to the EME.  If it appears that certain reports from Dr. Anderson were not provided to the Board (which would lead one to assume, based on Mr. Griffin’s statement, that they were not provided to the EME doctor), Mr. Smith could certainly make an argument towards the credibility of Dr. Radecki’s report.  If this arrangement does not satisfy the parties, the issue can be brought to the Board.

Mr. Smith asked for copies of any and all surveillance material.  Mr. Griffin responded that there was a four-page report from May, 2002, 1 picture, and 3 minutes of video.   The Chair ordered, and Mr. Griffin agreed to produce.

Mr. Smith asked that a printout of all medical payments made (amount and date of payment included) be made available. Mr. Griffin agreed to provide a spreadsheet or whatever format is kept by his client

Based on the employee’s verbal appeal of several of the determinations during the prehearing conference, the Board Designee set the employee’s appeal for a hearing before us on October 13, 2005.

At the hearing on October 13, 2005, and in its brief, the employer asserted it had complied with the discovery orders of the Board Designee in a letter dated September 28, 2005, though it reserved objections to having been compelled to make certain disclosures.  It argued the Board Designee based her decisions on substantial evidence and did not abuse her discretion in her determinations.  It argued those determinations should be upheld. 

Specifically, the employer asserted it had produced all letters written to the employee by the adjuster after the Entry of Appearance by the employer’s attorney.  The employee asserted he did not think he had actually received these.  The employer agreed to double-check this.  

The employer asserted it had disclosed all payments to Dr. Radecki.  The employee asserted he wants information concerning payment to all of the employer’s physicians.

The employer asserted it had produced the adjuster’s telephone log (pursuant to the employee’s request to disclose information that may indicate his attempts to request the withdrawal of the C&R) from January 2002 through September 2003, redacting those calls that were not between the adjuster and employee. The employer also asserted it had produced logs of all contacts with the employee’s physician by the employer.  The employee argued he should have the complete, un-redacted log.

The employer also asserted it had produced all the medical records reviewed by Dr. Radecki on medical summaries.  It asserted it had produced a banker’s box of copies of every medical record in its possession, and had served them on both the employee and the Board.  The employee asserted he wanted a summary of medical reports prepared by the employer, which he saw when being evaluated by Dr. Radecki.  The employer asserted that what the employee saw was the inquiry letter it sent to the physician, outlining the medical record, and asking a series of questions.  It asserted it had produced this letter in the mass of medical records it sent the employee.  

The employer asserted it had produced all surveillance material for the employee: one picture, three minutes of video, and a four-page report.  The employee denied this, and the employer agreed to re-produce these, and to serve additional copies on the Board. 

The employer asserted it had produced a copy of the log of all medical payments made for the employee.  The employee objected that the log was hand-written, and hard to read, and demanded a computer printout.  The employer asserted the medical payment log by the adjusting company at that time had been kept by hand, and that there was no computer printout.  

The employee demanded to see the entire original adjuster’s file, not just copies of portions.  The employer asserted the file was large, but could be produced for in camera inspection, but that the employee would still not be allowed to see attorney-client, or otherwise privileged materials.  We agreed to permit an in camera review with the chair or another Board Designee, at the parties’ stipulation.  The employee argued the employer should produce all the publications listed on Dr. Radecki’s curriculum vitae.  The employer asserted it does not have any of those publications in its possession or under its control, and the employee could regularly obtain them on his own.

The employee argued in the hearing, and in its brief, that the Board Designee erred in not ordering the employer to disclose the MSDS Safety Data Sheets and Certificate of Training on the employer’s back support belts, because the information would be useful in showing causation of his injury.  He argued all his additional discovery requests should be granted.  He asserted the employer’s non-production of the documents requested had stagnated his workers’ compensation claim and his third party claim.
 

We here adopt this summary of the evidence by reference.  In our decision and order, we found substantial evidence and a rational basis to support the Board Designee’s discovery orders, and we affirmed the orders from the September 26, 2005 Prehearing Conference Summary.
  We specifically found:

We find the Board Designee’s determinations that letters to the employee from the adjuster, and the adjuster’s telephone log of calls to him, are sufficiently relevant to the issue of whether or not the C&R should be overturned to be reasonable and could potentially produce substantial evidence for the record.

We find the Board Designee’s order to disclose fees paid to Dr. Radecki, and the medical records provided to Dr. Radecki, are sufficiently relevant to our weighing of that physician’s records and opinions to be reasonable, and reasonably based on the extant record.

We find the Board Designee’s decision to order disclosure of communications between the employer and Dr. the employee’s physicians is relevant to the medical record in this case.  We find these communications could be relevant to the issue of frivolous and unfair controversion.

We find the order to disclose the surveillance materials is potentially relevant to several issues in the employee’s claim, especially his physical capacities.  We find the order to produce information concerning medical payments is potentially related to the employee’s claim for medical benefits. 

We find substantial evidence in the record to support the Board Designee’s finding that the MSDS Safety Data Sheets and Certificate of Training on the employer’s back support belts would be relevant only to causation.  Because causation is not in dispute, we find the Board Designee ruling is supported by reason.  

We find that all of the Board Designee’s determinations are supported by substantial evidence in the record, and reasonably well tailored to the actual issues in dispute.  Accordingly, we can find no abuse of discretion by the Designee.  Under AS 23.30.108(c), we must deny the employee’s appeal.  

We additionally directed the parties to arrange an in camera review of the adjuster’s file. 
  The parties subsequently arranged an in camera review of the adjuster’s file to take place on December 15, 2005.

On November 3, 2005, the employee filed a Petition for Clarification and Cross Petition for Reconsideration of Discovery Matter Not Produced, requesting that we reconsider our October 28, 2005 decision.
  In the petition, the employee asserted that under Alaska Civil Rule 26(b)(1), he is entitled to all unprivileged evidence relevant to the subject matter in the pending action.
  He argued the information he sought, and the employer refused to produce, was relevant to a possible third party action under the Safe Environment Act, AS 18.60.075.
  He reiterated his request for MSDS safety data sheets.
  He argued this third party action is relevant to his workers’ compensation claim.
  The employee argued Dr. Radecki’s evaluation was biased, and he should be able to have broad discovery of all matters related to that physician.
 

We here incorporate that summary of the evidence and case history by reference.   

Following the closing of the record for our consideration of the employee’s November 3, 2005 petition, but before our decision issued concerning that petition, the parties participated in a prehearing conference with Board Designee Sandra Stuller on December 7, 2005.  In the Prehearing Conference Summary, Designee Stuller ruled on a series of discovery disputes, including disputes related to Dr. Radecki’s C.V.
   The employee appealed the Board Designee’s December 7, 2005 determinations, and that appeal is set for a hearing before us on February 16, 2006.  

In our December 9, 2005 Interlocutory Decision and Order on Reconsideration, we found that all of the Board Designee’s determinations over the discovery disputes concerning the MSDS safety data sheets, Dr. Radecki-related materials, and other matters, were supported by substantial evidence in the record, and reasonably related to the actual issues in dispute in the workers’ compensation claim.  We also found the employee attempted to raise discovery requests concerning certain publication listed in the Dr. Radecki’s C.V., which had not been ruled on by the Board Designee in the September 26, 2005 Prehearing Conference Summary. Accordingly, we found no abuse of discretion by the Designee.  Under AS 23.30.108(c), we denied the employee’s petition for reconsideration of our October 28, 2005 decision,
 and again affirmed the Board Designee’s discovery order, as stated in the September 26, 2005 Prehearing Conference Summary.

On December 16, 2005, the employee filed a Petition for Clarification and Cross Petition for Reconsideration of Discovery Concerning Dr. Radecki C.V., requesting that we reconsider our December 9, 2005 interlocutory decision and order.
  In the petition, the employee asserted that under Alaska Civil Rule 26(b)(1), he is entitled to all unprivileged evidence relevant to the subject matter in the pending action. 
    
  He argued the information he sought, and the employer refused to produce, was relevant to the employee’s claims because Dr. Radecki “put him self [sic] under the microscope as he clearly misdiagnosed a failed surgery and his C.V. clearly states why . . . ,” and he should be able to have broad discovery of all matters related to that physician.
  

The employee subsequently filed a Motion for Extraordinary Review with the Alaska Workers’ Compensation Commission on December 21, 2005, in addition to numerous other pleadings.  The Alaska Workers’ Compensation Appeals Commission faxed a copy of a Docket Notice to our Fairbanks office on December 21, 2005.
  In the Docket Notice, the Commission Chair gave the parties certain procedural instructions, and indicated that nothing in that document constituted a decision on the motions filed by the employee.
  The Alaska Workers’ Compensation Appeals Commission faxed a copy of a second Docket Notice to our Fairbanks office on January 4, 2006, setting the Motion for Extraordinary Review for oral hearing on January 13, 2006.
  

Because our pending reconsideration potentially interfered with the Alaska Workers’ Compensation Appeals Commission proceedings, we exercised our discretion
 to consider the employee’s petition following the petition answer period,
 and during the final week of our ability to reconsider under AS 44.62.540.  We issue this order to clear any ambiguity concerning the status of the employee’s December 16, 2005 petition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

We note the employee has filed a Motion for Extraordinary Review with the Alaska Workers’ Compensation Commission.  Our record does not have a copy of the employee’s motion to enable us to be certain if the employee is attempting to secure review of our December 9, 2005 Interlocutory Decision and Order on Reconsideration.  Newly revised AS 23.30.125, effective November 7, 2005, vests administrative review of our compensation orders in the Alaska Workers’ Compensation Appeals Commission.  On its face, this section appears to refer to the review of final Board orders.
  Our December 9, 2005 decision does not order compensation, but is only interlocutory in nature, not a final order, addressing only discovery disputes.
  Nevertheless, the Alaska Workers’ Compensation Commission has adopted emergency regulations, providing for consideration of motions of extraordinary review, taking jurisdiction over interlocutory Board matters in 8 AAC 57.072 – 8 AAC 57.076.  Without attempting to discern either the specifics of what the employee is attempting to have reviewed, or how these sections of the emergency regulations might apply, we note the Docket Notice specifically indicates the Commission has taken no action on the employee’s various motions, as yet.  We additionally note that AS 23.30.127(e) provides that petitions for reconsideration filed with the Board restarts the appeal period at the date of the reconsideration decision and order, or at the termination of the reconsideration period, whichever occurs first.  In order to dispose of the petition for reconsideration, which may be interfering with the Commission proceedings, we met to consider the employee’s petition on January 3, 2006. 

In response to the employee’s petition, we have examined the written record of this case, the hearing testimony, and our decision and orders.  Because the employee asserts we should specifically reconsider our December 9, 2005 interlocutory discovery order concerning Dr. Radecki, based on his litigation needs, we will exercise our discretion to reconsider our December 9, 2005 decision under AS 44.62.540.

II.
REVIEW OF THE DESIGNEE’S DISCOVERY ORDER

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. . . .  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), discovery dispute resolution is initially vested in the jurisdiction of Board Designees, to be exercised in prehearing conferences.
  We must uphold a decision of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard.
  On appeal to the Alaska Workers’ Compensation Appeals Commission, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of Board Designee’s discovery determinations.  Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

In the prehearing conference on September 26, 2005, the employee asked for documentation of any amounts that were paid to Dr. Radecki for the employer’s medical evaluation.  The employer agreed to produce such Mr. Smith asked for copies of all the records that were provided to Dr. Radecki in preparation of his EME.  The employer indicated that all medical records that were provided to Dr. Radecki had been filed with the Board via medical summary, and invited the employee to review the Board file  to ascertain what medical records had been filed with the Board prior to the EME.  The Board Designee approved this arrangement in the Prehearing Conference Summary, and indicated that the employee could make an argument towards the credibility of Dr. Radecki’s report, if he chose to do so.  The Board designee indicated that if this arrangement did not satisfy either party, the issue could be appealed to us.

Based on our review of the record, we find that the Board Designee’s determinations concerning records related to Dr. Radecki are supported by substantial evidence in the record, and reasonably related to the actual issues in dispute in his workers’ compensation claim.  Although the employee attempted to raise certain other wide-ranging discovery requests concerning Dr. Radecki, under AS 23.30.108(c), our review is limited to the appeal of the specific issues decided by the Board Designee.  We decline to address here the employee’s additional discovery requests concerning Dr. Radecki.
  Accordingly, we can find no abuse of discretion by the Designee.  Under AS 23.30.108(c), we must deny the employee’s petition for review of our December 9, 2005 interlocutory appeal decision.  We will affirm the Board Designee’s discovery orders, as stated in the September 26, 2005 Prehearing Conference Summary.

ORDER
Under AS 44.62.540, we deny and dismiss the employee’s December 16, 2005 petition to reconsider our December 9, 2005 Interlocutory Decision and Order on Reconsideration, AWCB Decision No. 05-0322, in which we affirmed the discovery determinations in the September 26, 2005 Prehearing Conference Summary.  Under AS 23.30.108(c), we affirm the Board Designee’s discovery orders, in accord with the terms of this decision and order.

Dated at Fairbanks, Alaska this 6th day of January, 2006.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







Chris Johansen,  Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of TERRY L. SMITH employee / peitioner v. CSK AUTO, INC., employer; ROYAL INSURANCE CO. OF AMERICA, insurer / respondents; Case No. 200106934; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 6th day of January, 2006.

                             
_________________________________

                            





  Victoria J. Zalewski, Admin. Clerk
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� Docket Notice, re WCAC Appeal No. 05-006, dated January 4, 2006.


� AS 44.62.540(a).


� 8 AAC 45.050(c)(2).


� See AS 23.30.125(a).


� Under the former version of the Alaska Worker’s Compensation Act, the Alaska Superior Court could act on interlocutory actions based on a  “petition for review.”  The authority to act on such a petition was codified in the Alaska Court Rules of Appellate Procedure, Rules 402 – 403, arising from the inherent constitutional authority of the Alaska Courts.


� AS 23.30.108 was enacted by the legislature in 2000.  There is only limited legislative history concerning this subsection.  However, in Hearings on H.B. 419 Before the House Labor and Commerce Committee, 21st Legis. (2000), in response to Vice Chairman Andrew Halcro’s request, the Workers' Compensation Division Director explained the bill would “… establish a simple summary process for employees [sic] to obtain medical releases.”�  Based on this limited history, we find the legislature intended precisely what the plain wording of the statute requires us to do: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the board, in light of the evidence available during the prehearing.


� Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).


� AS 44.62.570.


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


� We note, however, that the issues concerning the publications and credentials listed on this physician’s C.V. will apparently be on appeal to us in a hearing on February 16, 2006. 
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