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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                           Juneau, Alaska 99802-5512

	JUSTIN R. LOZANO, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

FINISHING EDGE CURB & SIDEWALK, LLC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                   Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200210445
        AWCB Decision No.  06-0013

        Filed with AWCB Anchorage, Alaska

        on January 19, 2006


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to dismiss on the written record on December 20, 2005 at Anchorage, Alaska.  The employee represented himself.   Attorney Nina Mitchell represented the employer and insurer.  The record closed at the time of our deliberations on December 20, 2005.


ISSUES
Shall the Board dismiss the employee’s claim, under AS 23.30.108(a), due to the employee’s failure to comply with discovery orders?

SUMMARY OF THE EVIDENCE
It is undisputed the employee was injured when he slipped and fell in the course of his work as a seasonal concrete finisher for the employer on June 5, 2002. He was paid temporary total disability through October 17, 2003. On May 6, 2004, a workers’ compensation claim was filed on his behalf by attorney Michael Patterson. On May 25, 2004, the employer answered and controverted the claim. 

On May 26, 2004, the employer sent medical releases and employment records releases by Certified mail to the employee. These documents were received and signed for at employee's address. The releases were never returned. 

On August 27, 2004, a further set of releases and informal discovery requests were sent to the employee via Certified mail. The August 27, 2004 correspondence was sent to the employee's address but was returned to the employer’s attorney as unclaimed. The May 26, 2004 and August 27, 2004 correspondence were also sent to the employee's attorney.

On April 4, 2005, a reminder letter was sent to the employee's attorney. The employer states that on April 21, 2005, Mr. Patterson's office personnel advised the employer’s attorney by telephone that they had been in touch with the employee and that they expected to have the releases shortly.

On June 20, 2005, the employer filed a Petition to Compel Discovery. On July 7, 2005, Mr. Patterson withdrew from representation. 

On September 20, 2005, prehearing officer Joireen Cohen ordered the employee to sign and return the releases and discovery within ten days. Ms. Cohen set a follow-up pre-hearing conference for October 11, 2005. The employee did not attend. The employee has not returned the releases or other discovery. 

Due to the employee’s failure to comply with the discovery order, on October 12, 2005, the employer petitioned to dismiss the employee’s claim under AS 23.30.108(c). In a prehearing conference held on November 28, 2005, which the employee did not attend, the instant hearing was set.

According to the record, the employee was sent notice of the present hearing in the prehearing conference summary, and the notice was not returned. Nevertheless, he failed to respond, present arguments or otherwise appear. The record contains no indication that his address has changed, or that he otherwise failed to receive notice of this proceeding.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.108 (c) states:

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion. 

The record reflects, and we find, on September 20, 2005 the Board's designee ordered the employee to sign and return the medical records release and employment records release within ten days, and to answer and return the informal discovery within ten days. The record further reflects, and we find, the employee did not comply with the order, and he further failed to attend the subsequent prehearing conference to discuss discovery. 

Based on our review of the record, we find no abuse of discretion in the Board designee’s order, requiring the execution of signatures and return of the records releases, and it shall be upheld. Therefore, we are now asked to impose appropriate sanctions, which may include dismissal of the employee’s claim.

If a party refuses to comply with an order by the Board's designee concerning discovery matters, the Board may impose appropriate sanctions including dismissing the party's claim. AS 23.30.108(c). Based on our review of the record, we find no reason to excuse the failure to sign the ordered releases. As the right of discovery is fundamental to the defense of the employer’s case, we will order dismissal of the employee’s claim. In the event the employee believes dismissal is inappropriate, he may seek reconsideration or modification of this decision under the terms outlined below.


ORDER
The employee’s claim for workers’ compensation benefits is denied and dismissed under AS 23.30.108(c). 

Dated at Anchorage, Alaska on January 19, 2006.
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Fred Brown, Designated Chairman
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Dave Kester, Member
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JUSTIN R. LOZANO employee / applicant; v. FINISHING EDGE CURB & SIDEWALK, LLC, employers; ALASKA NATIONAL INS. CO., insurers / defendants; Case No. 200210445; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 19, 2006.
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Joy Tuttle, Clerk
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