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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JEREMY  BENEFIELD, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

HAYDON CONCRETE, INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.

	)
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)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200114540
        AWCB Decision No. 06-0027

        Filed with AWCB Fairbanks, Alaska

        on February 1, 2006


We heard the employer and insurer’s (“employer’s”) petition for an order identifying the person or persons with the authority to make decisions and to assist the employee in pursuing benefits under the Alaska Workers’ Compensation Act, on January 19, 2006, in Fairbanks, Alaska.  We heard this petition on the basis of the written record with a two-member panel, a quorum under AS 23.30.005(f).  Attorney Michael McConahy represents the employer.  The employee is not represented by an attorney, but has a court-appointed limited conservator.  Neither the employee nor the conservator filed any pleadings or participated in this proceeding.  We closed the record when we considered the petition on January 19, 2006.

ISSUE

Is there a person or persons with the authority to make decisions for the employee concerning benefits under the Alaska Workers’ Compensation Act, and to assist him in pursuing those benefits? 

SUMMARY OF THE EVIDENCE AND CASE HISTORY

The employee suffered a severe head injury in a moving vehicle accident while working as a bricklayer for the employer on July 21, 2001.
  The employer accepted liability for the injury, and has paid temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, reemployment benefits, and medical benefits.
  The employer continues to provide reemployment and medical benefit.

As a result of the severity of the employee’s injuries, the Honorable Richard Savelle, Alaska Superior Court Fourth District, issued an Order Appointing Full Guardian and Full Conservator, filed on December 13, 2001.
  In the order, the court found the employee was incapacitated and unable to secure services to protect his health and well-being, and therefore in need of guardianship.
  The court also found the employee incapacitated from managing property or financial interests, and therefore in need of conservatorship.
  In the order, the court appointed Danae Thompson as full guardian and full conservator for the employee.

In a subsequent Findings and Order, filed on November 18, 2004, Judge Savelle, found Danae Benefield nee Thompson (now the employee’s wife) had left the family home, a restraining order restricted their contact, and that the couple were seeking a divorce.
  The court found it in the best interest of the employee to remove Danae Benefield as conservator, and terminated that conservatorship.
  The court appointed the employee’s father, David Wayne Benefield, as limited conservator for the employee concerning legal matters, and specifically concerning his “Workers’ Compensation settlement.”
  The court found the employee now capable of managing his household, raising his children, paying his bills, and otherwise handling his financial affairs.
 

The employer filed a Petition on September 28, 2005,
 requesting “determination of proper care giver for medical and indemnity benefits.”
  The employer filed an Affidavit of Readiness for Hearing concerning the Petition on October 31, 2005, and the Petition was set for a hearing on the basis of the pleadings and written record on January 19, 2006.
 

On January 12, 2006, the employer filed portions of the court-required Progress Report IX, September 22, 2005, which indicated the employee had gotten into some legal difficulties, and had neglected financial and household affairs.  It also indicated the employee’s stepmother, Kim Benefield had intervened on his behalf in a number of matters, including his legal difficulties, medical problems, and in securing some home help for him.  The report also indicated that Kim Benefield reported that David Benefield would be seeking full guardianship and full conservatorship of his son.

The employer filed a Hearing Memo of Employer and Insurer in Support of Petition, on January 12, 2006.
   In the memo, the employer asserted it accepts the liability for the employee’s injury, but recognizes that the employee needs assistance and guidance in a number of areas.
  It noted that, as far as it is aware, the employee’s father has been appointed by the court to act on the employee’s behalf concerning his workers’ compensation entitlements.
  However, it noted the employee’s stepmother has become active in assisting the employee in a broad spectrum of affairs, apparently acting consistently in the employee’s best interest.
  The employer petitioned for an order authorizing the employer, insurer, medical providers, and rehabilitation specialists “to work freely with any court appointed Conservator or Guardian, and any other person the Board determines is acting in the best interest of the employee.”
  It specifically asked for a determination of whether the employee’s stepmother, Kim Benefield, is authorized to act for and on behalf of the employee regarding workers’ compensation benefits.

We take administrative notice that, by telephone contact on January 17, 2006, Kim Benefield informed Compensation Officer and Board Designee Sandra Stuller, that David and Kim Benefield had filed a Motion for Full Conservatorship with the Superior Court on January 3, 2006.
  Mrs. Benefield also represented that Flour Roberts, Esq., was appointed by the court to represent the employee in that matter on January 5 or 6, 2006.
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
COURT-APPOINTED CONSERVATOR     

AS 23.30.135 (a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155 (h) provides:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.110 (a) provides, in part: “. . . [T]he board may hear and determine all questions in respect to the claim.”  These sections have been long interpreted by the Alaska Supreme Court to give us considerable latitude, and responsibility, in making investigations, conducting hearings, and providing procedural remedies to carry out the requirements of the Alaska Workers’ Compensation Act.
  

Declarations of incompetence must be made by the Alaska Superior Court.  AS 22.10.020 provides, in pertinent part:

(a) The superior court is the trial court of general jurisdiction, with original jurisdiction in all civil and criminal matters, including probate and guardianship of minors and incompetents.

(b) The jurisdiction of the superior court extends over the whole of the state.

In K.C.M. v. State,
 the Alaska Supreme Court addressed this issue:

The question of a court’s jurisdiction goes to its power to hear and adjudicate the subject matter in a given case.  Where the court is one of general jurisdiction, such as the superior court in the case at bar, it has traditionally been regarded as having the power to hear all controversies which may be brought before a court within the legal bounds of rights or remedies, except insofar as has been expressly and unequivocally denied by the state’s constitution or statutes.  This has been particularly true with respect to the jurisdiction of courts of equity over incompetents.  

In the instant case, the Alaska Superior Court found the employee incapacitated for purposes of pursuing legal proceedings.  The court specifically appointed a limited conservator under AS 13.26.280, to handle and decide all legal matters, including workers’ compensation matters, for the employee.

In a case with certain parallels, Gunter v. Kathy-O-Estates, Inc.,
 an injured worker attempted to proceed on a claim to set aside a compromise and release (“C&R”) agreement which had secured him an increased compensation rate.  Based on our findings concerning the severity and consequences of that worker’s head injury, and based on the Superior Court’s appointment of a limited conservator with instructions to find an attorney to represent that injured worker, we declined to allow that injured worker to proceed pro se on his claim.
  We instructed the Workers’ Compensation Division staff to not allow that injured worker to proceed unless represented by a court-appointed guardian or other competent representative who is responsible to investigate the merits of his request, and to counsel him concerning the advisability of pursuing it.
  In Gunter v. Kathy-O-Estates, Inc., the Alaska Supreme Court affirmed our refusal to proceed on that injured worker’s claim, and affirmed the court-appointed conservator’s subsequent stipulation with the employer to dismiss that injured worker’s claim to set aside the compensation rate C&R.

In accord with the Alaska Supreme court ruling in Gunter, we defer to the Superior Court’s November 18, 2004 order finding the employee not competent to manage and proceed concerning his legal entitlements under the Alaska Workers’ Compensation Act.  In accord with the rationale in Gunter and the Superior Court partial conservatorship order, we find the employee’s father, David Wayne Benefield, is authorized to handle and decide all matters concerning the employee’s workers’ compensation benefits.
  

III.
DESIGNATED REPRESENTATIVE     

AS 23.30.110 provides, in part:

(d)
At the hearing the claimant and the employer may each present evidence in respect to the claim and may be represented by any person authorized in writing for that purpose.

We have long recognized that representatives of injured workers, including non-attorney representatives, have broad responsibilities and authority, extending beyond the strict limits of a single hearing.
  The record appears to indicate that the employee’s stepmother has recently taken a very active role in assisting the employee in a variety of legal, financial, and domestic difficulties.  We do not find the record clear on whether or not the employee’s conservator or the employee intend for her to take a managing and decision-making role concerning the employee’s workers’ compensation benefits.  If that is the intent, the employee’s court-appointed conservator can authorize Kim Benefield under AS 23.30.110(d), in writing, to represent the employee for purposes of his workers’ compensation entitlements.
  We direct Board Designee Sandra Stuller to schedule a prehearing conference
 with the parties, also including Kim Benefield, to clarify this matter. 

III.
REQUIREMENT OF A COURT-APPOINTED GUARDIAN     

AS 23.30.140 now provides:

The director may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent or a minor to receive compensation payable to the person under this chapter and to exercise the powers granted to or to perform the duties required of the person under this chapter.  If the director does not require the appointment of a guardian to receive the compensation of a minor, appointment for this purpose is not necessary.

At the time the employer filed its Petition, AS 23.30.140 specifically authorized the Alaska Workers’ Compensation Board to require the appointment of a guardian or other representative.
  However, effective November 7, 2005, the statute changed to vest that authority in the Director of the Alaska Workers’ Compensation Division.  If any party believes such an appointment
 should be required, the party may file a petition and we will remand this issue to the Director for determination.  We will retain jurisdiction to modify this order for one year, under AS 23.30.130. 

ORDER

1.
The Court-appointed partial conservator, the employee’s father, David Wayne Benefield, is authorized to handle and decide all matters concerning the employee’s benefits under the Alaska Workers’ Compensation Act.

2.
We direct the Board Designee to schedule a prehearing conference with the parties, to clarify whether the employee’s conservator should authorize Kim Benefield, in writing, under AS 23.30.110(d), to represent the employee concerning his workers’ compensation benefits.


3.
If any party believes appointment of a guardian or other representative for the employee should be required, that party may file a petition.  Under AS 23.30.140, we will remand that issue to the Director of the Workers’ Compensation Division for determination.  Under AS 23.30.130, we will retain jurisdiction to modify this decision and order for one year.


Dated at Fairbanks, Alaska this 1st day of  February, 2006.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman







____________________________                                






Chris N. Johansen, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JEREMY  BENEFIELD employee / respondent; v. HAYDON CONCRETE, INC, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 200114540; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 1st, 2006.

                             

   _________________________________

      







Victoria J. Zalewski, Admin. Clerk
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