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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                        Juneau, Alaska 99802-5512

	KARLA  MOSLEY, 

                                                 Employee, 

                                                    Petitioner, 

                                                   v. 

FRED MEYER STORES INC,

(Self-Insured)                          Employer,

                                                     Respondant.. ..).

	)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200108349
        AWCB Decision No.  06-0034

        Filed with AWCB Anchorage, Alaska

        on  February  9,  2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s Petition for Review of the Reemployment Benefits Administrator’s (RBA) Designee’s determination on January 24, 2006 at Anchorage, Alaska.  Attorney Michael Patterson represented the employee.   Attorney Joseph Cooper  represented the employer and insurer.  The record closed at the conclusion of the hearing.  We proceeded as a two member panel, a quorum under AS 23.30.005(f).  


ISSUE
Whether the RBA Designee abused her discretion finding the employee not eligible for reemployment benefits under AS 23.30.041.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue listed above, now before us.  According to her April 29, 2001 Report of Occupational Injury or Illness, the employee began working for the employer of July 5, 2000.  She reported she injured back and right leg on April 24, 2001, and described her mechanism of injury as follows:  “Normal cashier work by end of shift right leg was hurting.”  The employer began paying timeloss and medical benefits.  On July 17, 2001 the employee filed a request for an eligibility evaluation;  the employer filed a request for a vocational rehabilitation specialist on July 26, 2001.   

Ultimately, an eligibility evaluation was completed by Virginia Samson, C.D.M.S., on September 20, 2005.   Ms. Samson recommended the employee be found not eligible for reemployment benefits based on the opinion of J. Michael James, M.D., the employee’s treating physician, that the employee had the physical capacities to be able to return to work as a Receptionist and Order Clerk.  In her October 17, 2005 determination, the RBA Designee found the employee was not eligible for reemployment benefits based on the following reasons:  

The evaluating rehabilitation specialist's recommendation was received in our office on September 22, 2005.  In Ms. Samson’s report Dr. James approved Receptionist and Order Clerk to be within your physical limitations.  These are jobs you have held within the ten years prior to your injury.  You have worked in these positions long enough to meet the specific vocational preparation level as found in the Selected Characteristics of Occupations Defined in the revised Dictionary of Occupational Titles.  Ms. Samson finds that these jobs exist in the labor market and that reasonable vacancies occur for these jobs.  For all these reasons you are not found eligibility for reemployment benefits.
Prior to the RBA Designee’s determination, the employee amended her claim to include a claim for permanent total disability (PTD) benefits.  The employee now concedes that the RBA Designee did not abuse her discretion finding the employee not eligible for reemployment benefits, but requests that we affirm without impacting her claim for PTD benefits.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.050 provides in pertinent part:  

f) Stipulations. 

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

We find that the parties have stipulated at hearing that the employee is not eligible for reemployment benefits based on Dr. James’ opinion that she has the physical capacities to return to jobs she has held within the past 10 years.  We conclude the RBA Designee did not abuse her discretion finding the employee not eligible for reemployment benefits.  We find this has no implications, either way, on any other claims or petitions.  

ORDER

The RBA Designee did not abuse her discretion determining the employee is not eligible for reemployment benefits;  her determination is affirmed.  





            ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KARLA  MOSLEY employee / petitioner; v. FRED MEYER STORES INC, (Self-Insiurred) employer;/ respondant; Case No. 200108349; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February  9, 2006.  






Robin Burns, Clerk
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