Robert Northrup v. Alaska Concrete Sawing, Inc.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	RICHARD W. NORTHRUP, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ALASKA CONCRETE SAWING,  INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                     Defendants..

	)
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)
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)
	      INTERLOCUTORY DECISION 

      AND ORDER 

      DENYING PETITION

      AWCB Case No.  200509634
      AWCB Decision No. 06-0046  

       Filed with AWCB Anchorage, Alaska

       on February  28,  2006.

	
	)
	


The Alaska Workers’ Compensation Board (“Board”) heard, on the written record, the employee’s petition for a Board order to allow payment of all benefits that may become due as a result of settlement into his attorney’s trust account on February 9, 2006, at Anchorage, Alaska.  Attorney Burt Mason represented the employee.   Attorney Theresa Henneman represented the employer and insurer (“employer”).  The record closed on February 9, 2006.  The Board then proceeded as a two-member panel, which constitutes a quorum, pursuant to AS 23.30.005(f).


ISSUE
Shall the Board issue an order authorizing the employee to have proceeds received as a result of benefits paid or settlement of his workers’ compensation claim deposited in his attorney’s trust account?


SUMMARY OF THE EVIDENCE
The recitation of facts in this decision is limited to those necessary to determine the issues before the Board.  The employee worked for the employer as a trucker and performed equipment repair.  The employee suffered a work-related injury on June 24, 2005.  The employee was 50 years of age at the time of the injury. The injury occurred when the employee was moving a 1100 pound concrete saw. The injury is alleged to have caused a hernia and a back injury.
  The employee claims temporary total disability (TTD) from October 20, 2005 forward, medical travel benefits, reemployment benefits, medical benefits, permanent partial impairment (PPI) when rated and attorney fees and costs.  The claim was accepted and time loss benefits were paid from July 14, 2005 through September 19, 2005.

The employee had his hernia repaired on July 1, 2005 by his physician, June Madonna George, M.D.

The employee was seen by Lubov M. Coverdell, M.D., on August 25, 2005, for back pain.
 The employee was referred to Alaska Spine Institute and taken off work until September 2, 2005.
  The employee was then seen by June George, M.D., and was referred for an MRI.
  A MRI of the lumbar spine was performed July 28, 2005.
  The impression was:


Multilevel intervertebral disk degenerative change most prominent at L3-4 with bilateral intervertebral foraminal narrowing at this level.  Other levels demonstrate disk dessication and circumferential intervertrebral disk bulge but no focal disk protrusion and spinal canal stenosism less sign intervertebral foraminal narrowing.

On August 11, 2005, the employee was seen by Shawn. Hadley, M.D.
   The employee reported constant low back pain and weakness in his right lower limb, as well as tingling and numbness in both arms and hands.  He also reported neck pain and occipital headaches.  The employee reported that these symptoms came on at the same time as his other complaints.  Dr. Hadley’s impressions were status post lifting injury on June 24, 2005, lumbar strain with underlying severe, multilevel lumbar spondylosis and complaint of neck pain, headaches and bilateral upper limb numbness and tingling.  She recommended electrodiagnostic studies to rule out lumbosacral radiculopathy and upper limb studies.  A cervical MRI was also requested.  The employee was to return after the imaging studies were done and the electrodiaghnostic studies completed for further recommendations.

A spine T-3 view was performed on August 11, 2005.
  It showed 

Mild dextroconvex scoliosis.  There is moderate loss of height of thoracic vertebrae from T8 through T 12.  These are associated with moderate-sized degenerative anterior osteophytes suggesting that these compression fractures are chronic.

On August 13, 2005, the employee underwent a cervical spine MRI.
  The impression was:  “Diffuse cervical discogenic degenerative disease.  While this only causes mild central canal stenosis (with cord contact and mild deformation at C5-C6), it does cause multilevel neural foraminal stenosis …”

A thoracic spine MRI was also done on August 13, 2005.
  The results showed no acute abnormality and no significant central canal stenosis.  However, there were signs of multilevel disk disease and there did appear to be neural foraminal stenosis at T5-T6 on the right.

On August 20, 2005, the employee saw Dr. George for his back problem and was taken off work pending further evaluation by Dr. Hadley.
  The employee was referred to the Alaska Spine Institute.

On September 1, 2005, the employee was seen by J. Michael James, M.D., of the Alaska Spine Institute, on referral from Dr. Coverdell.  He performed electrodiagnostic studies.  His impression was:  mild right L4 radiculopathy, underlying degenerative disc disease of the lumbar spine, right ulnar nerve entrapment at the elbow, degenerative disc disease of the cervical spine, unrelated to his present problem and MRI evidence of degenerative changes of the thoracic spine but this is unrelated.  He recommended a trial of epidural steroid injections, concurrent physical therapy and concurrent medications including Celebrex, Flexeril and Anexsia.  Dr. James was doubtful about the employee’s ability to work as a construction laborer but wanted to recheck the employee in two months to assess his progress and determine his need for retraining.

On September 7, 2005, the employee underwent a right L4-5 interlaminar epidural steroid injection.
  He was to remain off work until October 2, 2005.
  

The employee was seen by Shawna H. Wilson, ANP-C, FNP on September 21, 2005.
  He complained that the steroid injection did not result in improvement in his condition.  Additional facet injections were recommended.  He was to remain off work until October 31, 2005.
  

On October 19, 2005, at the request of the employer, the employee was seen by Steven J. Schilperoort, M.D., an orthopedic surgeon, for an employer’s medical evaluation (EME).
  He found, among other things, that the employee’s lumbar strain associated with the June 24, 2005 injury was resolved with no permanent impairment or function, degenerative arthritis in the employee’s spine as shown by imaging studies which was pre-existing and not causally related to the work injury, possible symptomatic aggravation of the lumbar spine spondylosis, degenerative arthritis secondary to the June 24, 2005 incident, possible upper extremity entrapment neuropathy which was not causally related to the June 24, 2005 injury and prior and current history of symptom magnification.
  He opined that the hernia condition was medically stable as of August 15, 2005, the lumbar strain was stable as of August 11, 2005, and aggravation of the underlying spinal degenerative arthritis was stable as of September 19, 2005.
  Dr. Schilperoort opined that employee was the  able to return to work as a truck driver.

On October 21, 2005, the employer filed a controversion of all benefits related to the employee’s lower back condition and all benefits related to follow up care for the employee’s hernia condition.  According to the controversion. Dr. Schilperoort’s report indicates that the employee’s lower back condition has resolved with no need for further medical treatment and without any ratable permanent impairment.  The report also indicates that the employee’s hernia condition has become medically stable without generating any permanent impairment or further disability from work.

On December 9, 2005, the employee again saw Dr. James.  He opined that the employee’s mild L4 radiculopathy and irritation of the L4 root were work related.  Dr. James opined that the employee’s injury would prevent him from returning to work as a construction laborer in concrete.  Dr. James recommended a work hardening program for the next six weeks to be followed by a physical capacities evaluation to assess his ability to return to work in his previous occupation.  Dr. James also opined that the employee would have a permanent impairment as a result of his work injury.

The employee has also requested reemployment benefits.

On December 22, 2005, the employee, through counsel, filed a petition for an order from the Board directing that all TTD, TPD and PPI benefits and/or monies paid to the employee as a result of a settlement be paid to the “Law Offices of Burt Mason in Trust for Richard Northrup.”
  The employee alleges that because his claim has been controverted by the employer, the employee is required to borrow money from a lending agency that requires all proceeds from his claim to be processed through his attorney’s trust account.  The employee maintains that if this petition is not granted, the loan will probably be denied.  The employee’s counsel agrees to make sure the lending agency is paid out of the benefits paid to the employee.  The petition maintains that once the claim is resolved and the monies are distributed, the loan will be paid.  This would leave the employee in the same position financially he would have been in if the claim had not been controverted except for the payment of interest.  The employee’s counsel asserts that this process will not have any impact on the claim or the claim process.

The petition is supported by the employee’s affidavit.
  The employee maintains that after the controversion, he was required to negotiate a loan in order to pay his bills.  He asserts that the lender requires that all benefits and/or settlement proceeds be paid to him through his attorney’s trust account to assure that the lender will be paid back.  He maintains he is desparate for money to pay his bills and to live on during the time it takes to process his claim.  The employee maintains he will pay interest on the loan.  He urges the Board to grant the petition so his loan will be approved.  The employee did not identify the lender or submit a copy of the documentation from the lender spelling out the requirement that benefits be placed in employee’s counsel’s trust fund.

In its brief in support of the petition, the employee maintains that if the petition is granted any checks should be sent directly to his attorney’s office as opposed to the employee.  The employee’s counsel represents that he will make certain that the loan is paid in full from the trust fund with remaining monies to be distributed to the employee.

On January 9, 2006, the employer filed another controversion.
  The controversion covers TTD after October 19, 2005, PPI, medical costs which are not reasonable and necessary and related to the June 24, 2005 injury or which are not performed in accord with a treatment plan under AS 23.30.095( c ) or otherwise exceed frequency standards in 8 AAC 45.082(f) or do not comply with the usual and customary fee schedules of AS 23.30.095(f), and all medical costs after October 19, 2005.  The controversion also covers medical transportation expenses to health care facilities for care that is not reasonable, necessary or related to ther work injury of June 24, 2005 and all transportation expenses after October 19, 2005.  The controversion also covered reemployment benefits and attorney fees and costs.

On January 27, 2006, the employer filed its Non-Opposition to Petition for Trust Arrangements.
   

The employer is willing to leave payment arrangements to the employee and the Board.  It is the employer’s understanding that no attorney fees or other legal costs are being claimed for pursuing the petition currently before the Board.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
After consideration of the employee’s petition and the employer’s non-opposition to the employee’s petition, the Board declines to grant the petition under the circumstances of this case.  The employee has cited no legal authority for the Board to issue an order governing the disposition of settlement funds.  The employee asserts the lender requires that funds be placed in the employee’s trust account. However, the Board does not know the identity of the lender. No documents requiring such an arrangement were offered for the Board’s review by the employee’s counsel.  In addition, there may be third parties such as creditors who would want to be heard before such a Board order was issued. As the employee has offered no statutory or regulatory authority for the Board to approve such a payment arrangement, we decline to do so at this time.  The Board is a creature of statute and its powers are limited to those expressly granted by the legislature.
 Our determination is not intended to foreclose consideration of such an arrangement in the future especially where, as here, the employee’s circumstances are dire and the loan arrangement will probably be short-term.    

The Board suggests to the parties that a compromise and release be fashioned in a way to meet the employee’s needs by placing the funds in the employee’s attorney’s trust account.  This approach may perhaps be in the employee’s best interests if the Board were to find the remaining terms of the compromise and release agreement were in the employee’s best interest.  The petition is denied and dismissed. 


ORDER
The employee’s petition for a Board order to allow the carrier to pay all benefits that may become due the employee as a result of settlement or a Board order to be paid into his attorney’s trust account is denied and dismissed.

Dated at Anchorage, Alaska on February  28,  2006.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Patricia Vollendorf, Member

APPEAL PROCEDURES
This order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order Denying Petition in the matter of RICHARD W. NORTHRUP, employee / applicant, v. ALASKA CONCRETE SAWING, INC, employer, ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200509634; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February  28,  2006.






Robin Burns, Clerk
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