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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TERRY L. SMITH, 

                                                  Employee, 

                                                     Petitioner,

                                                   v. 

CSK AUTO, INC.,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO. OF AMERICA,

                                                  Insurer,

                                                    Respondents.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200106934
AWCB Decision No. 06-0054

Filed with AWCB Fairbanks, Alaska

on March 3, 2006


We heard the employee’s petition appealing certain discovery determinations by Board Designee Sandra Stuller, in Fairbanks, Alaska on February 16, 2006.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer ("employer").  We heard this petition with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on February 16, 2006.

ISSUES

Shall we overturn the Board Designee’s discovery determinations from a prehearing conference on December 7, 2005, under AS 23.30.108?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back while working for the employer as a delivery driver, lifting boxes on March 29, 2001.
 The employer provided the employee temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, and medical benefits.
  The employee was provided conservative treatment by a number of physicians, including Helyn Lefgren, M.D., John Duddy, M.D., Susan Klimow, M.D., Michael Rose, M.D., Roy Pierson, M.D. and Susan Anderson, M.D.  Disputes concerning the employee’s entitlement to reemployment benefits arose, and the parties resolved these disputes through a compromise and release (“C&R”) agreement, approved by the Board on October 17, 2002.  In exchange for a payment of $10,000.00, the employee waived entitlement to reemployment benefits under AS 23.30.041, and permanent total disability (“PTD”) benefits under AS 23.30.180.
  The C&R agreement left all other benefits open.

The employee underwent an intradiscal electrothermography (“IDET”) procedure at L4-5 and L5-S1, performed by Dr. Anderson on October 30, 2002.
  Dr. Anderson found the employee medically stable on February 20, 2003.

At the request of the employer, physiatrist Patrick Radecki, M.D., performed an employer’s medical examination
 of the employee on July 23, 2003.  In his report, Dr. Radecki indicated he believed the employee’s lumbar disc bulge was not symptomatic, and that his continuing symptoms were unrelated to his 2001 lifting injury
  Dr. Radecki thought the employee was medically stable and had no ratable impairment related to his injury. 
  He had the impression the employee may suffer pseudoneurotic schizophrenia, schizotypal personality disorder, and adjustment disorder with pain.
  He thought no additional treatment was needed for the employee’s work injury.
  Based on Dr. Radecki’s report, the employer filed Controversion Notices denying all temporary disability benefits after February 20, 2003, all medical treatment after July 31, 2003, and PPI benefits.
   

On December 17, 2004, the employee filed a Workers’ Compensation Claim, requesting additional TTD benefits, authorization for surgery, additional medical benefits and related transportation, penalties, and interest.  On January 10, 2005, the employee filed a Petition to Vacate his C&R.  On July 1, 2005, the employee filed a Petition to Compel Discovery.  On July 19, 2005, the employee filed a Petition requesting a finding of frivolous and unfair controversion.   On July 19, 2005, the employee filed a “Notice of Judicial Notice re: the Alaska Injured Workers Alliance” and a “Notice of Judicial Notice re: Dr. Patrick Radecki.”  The employee filed numerous discovery petitions after that date.
  

On September 7, 2005, the employee filed the subject of this decision and order, a Petition to Compel concerning Dr. Radecki.
  In this petition, the employee sought to compel discovery concerning items identified in Dr. Radecki’s curriculum vitae (“CV”), as listed in his Second Notice of Discovery and Request for Production and Inspection of Documents Directed to Dr. Patrick L. Radecki.
  The employee asked for production of:

1. Every item listed in Dr. Radecki’s CV, including all records from high school, university, all degrees, any residency training, etc.

2. Copies of driver’s licenses and driving records from any state in which he worked.

3. Social Security number for collecting background information.

4. All state licenses, their numbers and dates.

5. All certifications, past and present.

6. All “papers of academic appointment,” and their dates.

7. All certifications of professional affiliations.

8. All “papers for all professional post” [sic].


9. All papers and abstracts written.

10. All book contributions, date and year.

11. All journal articles.

12. All meeting proceedings.

13. All letters written on Orthopedic Review and Muscle Nerve [sic].

The employer responded in an Answer to Petition to Compel Discovery from Dr. Radecki on September 30, 2005, incorporating its Response of August 3, 2005
 to the employee’s discovery requests.  In the Answer and the Response, the employer objected to each of these requests as follows:

1 The request for records from high school, university, all degrees, any residency training, etc., is vague and is not likely to lead to relevant evidence. 

2 The request for driver’s licenses and driving records is irrelevant and not likely to lead to relevant evidence.  

3 The request for Social Security number concerns private information and is not likely to lead to relevant evidence.  

4 The request for state medical licenses and their numbers is answered in the CV.

5 The request for all board certifications is answered in the CV.

6 The request for all “papers of academic appointment,” and their dates, is answered in the CV at pages 2&3.

7 The request for all certifications of professional affiliations is irrelevant and is answered in the CV.

8 The request for copies of all “papers for all professional post” [sic] is not likely to lead to relevant evidence and is answered in the CV.


9 The request for all papers and abstracts written is not likely to lead to relevant evidence and a list is provided in the CV.

10 The request for all book contributions is not likely to lead to relevant evidence and a list is provided in the CV.

11 The request for all journal articles is not likely to lead to relevant evidence and a list is provided in the CV.

12 The request for all meeting proceedings is not likely to lead to relevant evidence.

13 The request for all letters written on Orthopedic Review and Muscle Nerve [sic] is not likely to lead to relevant evidence.

In a prehearing conference on December 7, 2005, Board Designee Stuller considered the parties’ written arguments concerning the employee’s various discovery requests, and made a number of discovery determinations and orders, pursuant to AS 23.30.108(c).
  Ms. Stuller found, and ordered:

‘Regarding EE’s 9/7/05 Petition to Compel discovery regarding Dr. Radecki the Chair makes the following rulings:

#1.  The records Mr. Smith are requesting (everything listed in the C.V.) are not relevant and overly burdensome.

#2.  Dr. Radecki’s driver’s license and driving record are not relevant to Mr. Smith’s claim.

#3.  Dr. Radecki’s social security number is not relevant to Mr. Smith’s claim.

#4.  License information is contained in the C.V. (which Mr. Smith has).

#5.  All certification, current and non-current.  The certifications are listed on the C.V.

#6, 7, and 8:  These requests appear to be overly broad, and the Chair cannot determine by the face of the requests of the relevancy of these documents.  Mr. Smith is invited to specify exactly what documents he is requesting and an explanation of their relevancy to his claims.

#9: The Chair rules that some publications and abstracts may be relevant to Mr. Smith’s conditions and Dr. Radecki’s experience with Mr. Smith’s conditions.  These publications should be available in the journals in which they were published.  If the journal information is not available, ER is ordered to provide the journal information so that Mr. Smith can obtain the documents himself.

#10.  The Chair is unable to determine the relevancy of  “all Book Contribution dates and years” to Mr. Smith’s claims.  Until relevancy can be established, this request is denied.

#11.  Journal articles can by obtained by Mr. Smith by going to the appropriate journal.

#12.  “All meeting proceedings” is overly broad, and relevancy to Mr. Smith’s claims unclear.  Request denied at this time.

#13.  “All letters written on Orthopedic Review and Muscle Nerve as per your C.V.”  Assuming these are published letters, there may be some relevancy to Mr. Smith’s conditions.  Information is to be provided to Mr. Smith as to how to secure copies of these letters.”

On December 16, 2006, the employee filed a Petition appealing the Board Designee’s discovery determinations and orders in the December 7, 2005 Prehearing Conference Summary.
  Based on this petition, the Board Designee added the issues of the employee’s appeal to a hearing already set on a separate issue
 for the employee, on February 16, 2006.

At the hearing on February 16, 2006, the employee argued he is entitled to discovery all relevant materials from Dr. Radecki.  He specifically requested photocopies of the doctor’s licenses, certifications, and papers reflecting professional appointments should be provided to him.  At the hearing, the employee indicated he was temporarily withdrawing his request for the doctor’s social security number, driver’s licenses, and driver’s records.  Nevertheless, he noted that he had been required to reveal everything about himself, and the doctor should have to do so, as well.  The employee asserted Dr. Radecki is a specialist in carpal tunnel syndrome and electro diagnostics, and that he is not an expert in back evaluation.  He argued Dr. Radecki’s various publications will demonstrate that point, and that we should order him to produce copies of all the publications listed on the CV.  

At the hearing, the employer noted that parties are only entitled to discovery of relevant evidence or that is likely to lead to relevant evidence.  It argued that Dr. Radecki’s social security number , driver’s license information and driving records are irrelevant to the employee’s claims and invasive of the doctor’s privacy.  It argued that the employee should not be permitted to avoid addressing the merits of this request, and that we rule on this matter.  It argued that the doctor’s CV gives full license and certificate numbers dates and the certifying agencies, that the employee is readily able to verify this information on his own, and that it would be overly burdensome to require the employer to do this footwork for the employee.  It also argued the employee’s professional writings are fully identified and properly cited in the CV, and that the employee can as readily as the employer secure copies of any articles, if they are of any relevance.  It additionally argued the employee’s requests concerning Dr. Radecki’s various writings are of questionable relevance, and are overly broad and unreasonably burdensome.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
STANDARD OF REVIEW OF THE DESIGNEE’S DISCOVERY ORDER

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), we must uphold release and discovery decisions of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
 An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record. 

On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30128(b) provides that our decision reviewing a Board Designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

II. 
PRODUCTION OF DOCUMENTS AND DISCLOSURE OF EVIDENCE

Under AS 23.30.108(c), the parties must release all evidence “relative” to the injury or “likely to lead to admissible evidence relative” to the injury.  We recognize that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to provide information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
   However, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

AS 23.30.108(c) provides the procedure and authority for the Board’s Designee to control discovery and resolve discovery disputes.  In AS 23.30.108(c), the legislature intent is clear from the plain wording of the statute: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the Board, in light of the evidence available during the prehearing.  Under AS 23.30.108(c), we interpret
 the Board Designee to have the responsibility to decide all discovery issues at the prehearing conference level.
  

III.
DISCOVERY ORDERS BY THE BOARD DESIGNEE

In the employee’s claim he has raised the issues of setting aside his C&R, PTD benefits, TTD benefits, PPI benefits, medical benefits, transportation benefits, frivolous and unfair controversion, penalties, and interest.  We will examine the Board Designee’s discovery rulings grouped into several categories, and we will examine these rulings in light of the benefits claimed by the employee.  

We find no evidence that Dr. Radecki’s social security number, driver’s license information, or driving records are relevant to any of the benefits claimed by the employee.  We can find no abuse of discretion by the Board Designee on these issues.

Documentary proof of the various licenses, certificates, academic posts, and professional positions      held by Dr. Radecki, as identified on the physician’s CV, would only be of aid or substantial relevance to the employee’s claim in the event that a dispute should arise over the accuracy of the listings.  Because the identifying information for those licenses, certificates, and positions is provided in the CV, we find that the employee can readily verify these credentials and experience by telephone, mail, or possibly internet search.  We find the employee’s request for documentation proving each certification and position in which Dr. Radecki served is unreasonably burdensome and overly broad.  We cannot find the Board Designee abused her discretion in this matter.  We additionally note that, if the relevant agencies deny that this physician is certified, licensed or served with them, the employee can raise that matter with the Board Designee.  

The employee argued that copies of the various writings of Dr. Radecki will show that his expertise does not lie in back conditions, but in carpal tunnel syndrome and electro diagnostics.  We note that the various publications are all titled and the subjects are identified, and we find no evidence that hard copies of the full texts of these writings will provide anything but cumulative evidence concerning the subject and nature of the articles.  Accordingly, we find the request is overly broad.  If the employee actually wishes to secure these materials, he can as readily contact the publishers as the employer.  We find the request for the employer to secure cumulative evidence is unreasonably burdensome.  We find no abuse of discretion by the Board Designee.

Based on our review of the record, and our consideration of the testimony and argument from the hearing, we find that all of the Board Designee’s determinations are supported by substantial evidence and reasonable, in light of the actual issues in the employee’s claim.  Accordingly, we can find no abuse of discretion by the Designee.  Under AS 23.30.108(c), we must deny the employee’s appeal.  We will affirm the Board Designee’s discovery order, as stated in the December 7, 2005 Prehearing Conference Summary.

ORDER
We deny the employee’s appeal of the discovery determinations in the December 7, 2005 Prehearing Conference Summary.  Under AS 23.30.108(c), we affirm the Board Designee’s discovery orders, in accord with the terms of this decision and order.

Dated at Fairbanks, Alaska this 3rd day of March, 2006.
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William Walters,  Designated Chairman
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Chris Johansen,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TERRY L. SMITH employee / peitioner v. CSK AUTO, INC., employer; ROYAL INSURANCE CO. OF AMERICA, insurer / respondents; Case No. 200106934; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of March, 2006.
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