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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	OTTO C. HUMPHREY, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

CIRCLE DE LUMBER CO.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants..

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199310004
AWCB Decision No. 06-0061 

Filed with AWCB Fairbanks, Alaska

on March 13, 2006


We heard the parties' Stipulation, petitioning for an order authorizing payment of the employee’s permanent total disability (PTD) benefits into his attorney’s trust account, in Fairbanks, Alaska.  We heard the stipulated petition, docketed for March 2, 2006, on the basis of the written record.  We considered the petition with a two-member panel, a quorum of the Alaska Workers' Compensation Board under AS 23.30.005(f).  Attorney Timothy MacMillan represented the employee.  Attorney Randy Weddle represented the employer and insurer (“employer”).  We closed the record, as docketed, March 2, 2006.

ISSUE

Shall we order the employer to pay the employee’s PTD benefits and related benefits into his attorney’s trust account, in accord with the terms of a stipulation between the parties?

SUMMARY OF THE EVIDENCE

In a July 11, 2000 decision and order on this claim,
 we noted: 

A falling tree struck the head of the employee while he was riding a timber skidder, working as a logger for the employer on May 27, 1993.  The blow fractured his skull, gave him bilateral temporal brain contusions, a subdural hemotoma, numerous facial fractures, and severe right ear injuries.  He suffered temporary amnesia, and continues to suffer memory deficits, bitemporal headaches, hearing loss in the right ear, tinitus, abnormal vision, loss of the sense of smell, and disequilibrium.  The employee came under the care of Morris Horning, M.D., Louis Kralick, M.D., Ted Young, M.D., and Gerard Hershewe, M.D. The employer provided temporary total disability (TTD) benefits, medical benefits, permanent partial impairment (PPI) benefits, reemployment benefits, and, eventually, PTD benefits.  

At the employer's request, Shawn Hadley, M.D. evaluated the employee on January 9, 1996; finding the employee could benefit from vocational retraining and gradually move toward employment.  Also at the employer's request, the employee was evaluated by physiatrist Stephen Marble, M.D., on December 6, 1996.  Dr. Marble found the employee to suffer from the symptoms listed above, found him medically stable, and rated him to have a 20 percent whole-person permanent partial impairment  (PPI) under the American Medical Association Guidelines to the Evaluation of Permanent Impairment, Fourth Edition.  In a report dated February 26, 1997, Dr. Horning determined the employee would be unable to return to his work logging or driving heavy equipment as a result of the cognitive, balance, and headache problems resulting from his injury.

The employee was found eligible for reemployment benefits by the Reemployment Benefit Administrator on April 21, 1997, but the development of a reemployment plan was suspended indefinitely while the employee underwent continuing medical and physical therapy.  In his report dated March 20, 2000, the employee's rehabilitation specialist, Leonard Mundorf, found the employee was living in harsh, isolated conditions in a converted refrigerator van in Soldotna, Alaska, that his cognitive impairment made him a potential danger to himself, and will be unable to return to work while his medical symptoms persisted.  He recommended the employee be considered permanently totally disabled.

The employee filed Workers' Compensation Claims on July 15, 1999, July 28, 1999, and April 4, 2000, claiming a compensation rate adjustment, TTD until December 7, 1999, PTD benefits from July 7, 1999 and continuing, medical benefits, interest, attorney fees, and legal costs.  The employer controverted the employee's claim for PTD benefits, attorney fees, and costs on August 27, 1997.  Nevertheless, the employer began paying the employee PTD benefits effective December 9, 1999.  

The parties filed a signed stipulation of facts on June 15, 2000, asserting the employee is permanently totally disabled, and requesting a written order awarding PTD benefits based on that stipulation, but reserving the employer's right to seek modification of that order if there is a change of condition or newly discovered evidence.  The stipulation was set for a hearing on the basis of the written record on June 28, 2000.

We here incorporate the discussion of the evidence recited above, by reference.  In our July 11, 2000 decision and order we found the employee permanently totally disabled from his head injury, and awarded the employee PTD benefits under AS 23.30.180.

A number of disputes subsequently arose between the parties concerning the employee’s compensation rate, interest due, and attorney fees, and these issues were appealed to the Alaska Courts.  In an Opinion on March 3, 2006, the Alaska Supreme Court awarded the employee the disputed benefits.

In response to informal contacts from the parties, and in consideration of the nature and severity of the employee’s injury, we agreed to consider a stipulation from the parties concerning the appropriate method of payment of the benefits.
  In consideration of the very limited time frame for the payment of the benefits awarded by the Alaska Supreme Court,
 we agreed to place this issue on our March 2, 2006 docket, but to hold the record open to receive the written stipulation for a proposed order.  On March 10, 2006, the parties filed with us a Stipulation for Interim Order, as follows:

The undersigned parties stipulate and agree as follows:

1. In May 1993, Otto Humphrey suffered a head injury during his employment with Circle De Lumber Company (Circle De).

2. Humphrey claimed severe headaches, head trauma, loss of hearing in his right ear, short-term memory loss, loss of equilibrium in his right ear, impaired equilibrium in his left ear, and ringing in his right ear as a result of the accident.

3. Humphrey’s claim has been subject to several board and appellate adjudications:

a. On July 11, 2000, the board approved a stipulation that Humphrey had been permanently and totally disabled from December 7, 1999.  Humphrey v. Circle De Lumber Co., AWCB Decision No. 00-0235 (July 11, 2000) (Humphrey I).

b. On November 20, 2000, the board increased his PTD compensation rate from $110 to $351 per week. Humphrey v. Circle De Lumber Co., AWCB Decision No. 00-0235 (Nov. 20, 2000) (Humphrey II).

c. On January 19, 2001, the board retroactively adjusted his TTD compensation rate from $110 to $236.55 per week. Humphrey v. Circle De Lumber Co., AWCB Decision No. 01-0018 (Jan. 19, 2001) (Humphrey III).

d. On July 23, 2001, the board awarded retroactive PPI benefits, paid at his TTD  rate; interest on his retroactive PPI benefits; found Circle De in default for failure to pay interest on TTD benefits; and awarded interest and a penalty on defaulted interest payments; and granted attorney’s fees of thirty-five percent, in excess of the statutory minimum.  Humphrey v. Circle De Lumber Co., AWCB Decision No. 01-0140 (July 23, 2001) (Humphrey IV).

e. Circle De appealed Humphrey II-IV to the Superior Court. The Hon. Michael L. Wolverton found the PTD and TTD rates set by the board to be supported by substantial evidence, but remanded the matter to determine whether the rates exceeded Humphrey’s gross weekly earnings at the time of injury as required by the statute.  Judge Wolverton also affirmed the board’s awards of interest but remanded the award of enhanced attorneys’ fees to determine whether the enhanced award was manifestly unreasonable.  

f. Upon remand, the board found that the PTD & TTD rates set by the board did not exceed Humphrey’s gross weekly earnings at the time of injury. Humphrey v. Circle De Lumber Co.,  AWCB Decision No. 03-0104 (May 13, 2003) (Humphrey V).

g. In a separate decision, the board found the award of enhanced fees to have been reasonable and necessary for the successful presentation of Humphrey’s claim, and that the failure to award attorney’s fees in excess of the statutory minimum would result in “manifest injustice.” Humphrey v. Circle De Lumber Co., AWCB Decision No. 03-0134 (June 12, 2003) (Humphrey VI) 

h. Circle De appealed Humphrey II–VI to the Alaska Supreme Court, but because the board’s findings in Humphrey V and Humphrey VI had not first been appealed to the superior court, the Court remanded Humphrey V and Humphrey VI to the superior court for a final judgment.  On remand, Judge Wolverton held that the board did not err in its conclusions in Humphrey V and Humphrey VI. 

i. On March 3, 2006, Alaska Supreme Court issued an opinion affirming the Board’s decisions in Humphrey II–VI in all respects.  It affirmed the PTD and TTD rates, finding they were properly calculated and supported by substantial evidence.  It affirmed the interest awards, finding the interest on late-paid TTD and PPI benefits began to accrue as of the date of TTD and PPI classification.  It finally affirmed the award of enhanced attorney’s fees, finding the board did not abuse its discretion. Circle De Lumber Co. v. Humphrey, Alaska Supreme Court Opinion No. 5994 (March 3, 2006)

4. As a consequence of the above decisions, Humphrey is entitled to receive a lump sum award in excess of $100,000.

5. Humphrey may be unable to manage large sums of money effectively and such funds may be wasted or dissipated unless proper oversight is provided. (See attached evaluation by a panel of physicians who examined Humphrey at the request of Circle De dated December 7, 1999)

6. Pursuant to AS 23.30.140, the director of the division of workers compensation may require the appointment by a competent court of a guardian or other representative to receive compensation payable to Humphrey and to exercise powers granted to or perform the duties required of the person.

7. AS 23.30.155 (f) requires that compensation payable under the terms of an award be paid within 14 days after it becomes due.  Under such time constraints, there is insufficient time to investigate and determine whether an appointment is necessary under AS 23.30.140.

8.  Pending a determination as to whether an appointment is necessary, it would be in the best interest of Humphrey that Circle De and/or its workers compensation insurer be authorized and directed to make payments to the order of Humphrey’s attorney to be placed in an interest bearing trust account pending a determination as to whether an appointment is necessary.  The board should retain jurisdiction until the Director makes a determination, and if necessary, and appropriate person has been appointed.  Humphrey 's attorney has conferred with Humphrey regarding this arrangement and Humphrey concurs that such an arrangement would be in his best interest.

WHEREFORE THE UNDERSIGNED PARTIES STIPULATE AND AGREE that the board should enter an order directing Circle De and/or its workers compensation insurer to make any lump sum payments due as a result of the March 3, 2006 Supreme Court decision to the order of Tim MacMillan as attorney for Humphrey.  The board should also direct Mr. MacMillan to place the funds in an interest bearing account for the benefit of Humphrey pending a determination as to whether an appointment of a guardian is necessary under AS 23.30.140.  Finally the board should retain jurisdiction until the Director determines whether an appointment is necessary and, if so, until such appointment is accomplished by a court of competent jurisdiction.

The attorneys for both parties signed the stipulation on March 9, 2006.  We closed the record, and here memorialize our order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

Our regulations at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a preheating. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms

 . . . .

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed this document.  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(1).   Based on our review of the record, and on the parties' stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f), as requested by the parties.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the terms of this order, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  

II.
PAYMENT OF THE EMPLOYEE’S BENEFITS INTO HIS ATTORNEY’S INTEREST BEARING TRUST ACCOUNT   

AS 23.30.155 (h) provides:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.110 (a) provides, in part: “. . . [T]he board may hear and determine all questions in respect to the claim.”  These sections have been long interpreted by the Alaska Supreme Court to give us considerable latitude, and responsibility, in making investigations, conducting hearings, and providing procedural remedies to carry out the requirements of the Alaska Workers’ Compensation Act.
  

Under AS 22.10.020, declarations of incompetence must be made by the Alaska Superior Court.  Under AS 23.30.140, the Director of the Alaska Workers’ Compensation Division is specifically vested with the authority to determine whether a guardian, conservator, or other representative is necessary for an injured worker in our proceedings.  

Nevertheless, in a case with certain parallels, Gunter v. Kathy-O-Estates, Inc.,
 an injured worker attempted to proceed on a claim to set aside a compromise and release (“C&R”) agreement which had secured him an increased compensation rate.  Based on our findings concerning the severity and consequences of that worker’s head injury, and based on the Superior Court’s previous appointment of a limited conservator with instructions to find an attorney to represent that injured worker, we declined to allow that injured worker to proceed pro se on his claim.
  We instructed the Workers’ Compensation Division staff to not allow that injured worker to proceed unless represented by a court-appointed guardian or other competent representative who is responsible to investigate the merits of his request, and to counsel him concerning the advisability of pursuing it.
  In Gunter v. Kathy-O-Estates, Inc., the Alaska Supreme Court affirmed our refusal to proceed on that injured worker’s claim, and affirmed the court-appointed conservator’s subsequent stipulation with the employer to dismiss that injured worker’s claim to set aside the compensation rate C&R.

In accord with the rationale of the Alaska Supreme court ruling in Gunter, in the interest of preserving and safe-guarding the employee’s benefits, we will grant an interlocutory order authorizing the employer to pay the employee’s lump-sum benefits awarded by the Alaska Supreme Court, into an interest bearing account, to be held in trust for the employee by the employee’s attorney.  

Also in accord with Gunter, we will defer to the Division Director and Superior Court’s decision concerning the employee’s competence to handle his lump sum benefits, and concerning the appropriate final disposition of those benefits.  We will refer this matter to the attention of the Director of the Alaska Workers’ Compensation Division, under AS 23.30.140, to determine whether a guardian, conservator, or other representative is necessary for an injured worker in our proceedings.  We will retain jurisdiction over this interlocutory order and over the employee’s benefits for one year, pursuant to our authority to modify our orders under AS 23.30.130.  

ORDER

1.
The employer shall pay the employee’s lump-sum PTD benefits under AS 23.30.180, and other benefits awarded to the employee by the Alaska Supreme Court, into the interest bearing trust account of the employee’s attorney, in accord with the terms of the stipulation of the parties.

2.
We refer this matter to the attention of the Director of the Alaska Workers’ Compensation Division, under AS 23.30.140, to determine whether a guardian, conservator, or other representative is necessary for an injured worker in our proceedings.  

3.
We retain jurisdiction over this order, and over the employee’s benefits paid in accord with this order, for one year under AS 23.30.130.


Dated at Fairbanks, Alaska this 13th of March , 2006.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                  


Chris N. Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of OTTO C. HUMPHREY employee / applicant v. CIRCLE DE LUMBER CO, employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 199310004; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 13, 2006.

                   




_____________________________________

      






Victoria J. Zalewski, Work. Comp. Tech.
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� Note: we held the record open until March 10, 2006 for the limited purpose of receipt of the written and signed copy of the stipulation.


� AWCB Decision No. 00-0140 (July 11, 2000). 





� Id. at 5.


� Id. at 1-3.


� Circle De Lumber Co. v. Humphrey, ___ P.3d ___ (Alaska 2006), Slip Opinion No. 5994 (Alaska Supreme Court, March 3, 2006)


� The employee was injured in the Juneau venue, however, the panel chair of the Fairbanks venue is the only remaining member from the Board panel that awarded PTD benefits in 2000.  This stipulation is transferred to the Fairbanks venue for administrative convenience and to assure a speedy remedy.  8 AAC 45.072(3). 


� 14 days: AS 23.30.155(f).


� Stipulation for Interim Order, signed March 9, 2006.


� 884 P.2d 156, 161 (Alaska 1994).


� See, e.g.,  Cook v. Alaska Workmen's Comp. Bd., 476 P.2d 29 (Alaska 1970); Gunter v. Kathy-O-Estates, Inc.  87 P.3d 65 (Alaska 2004).


� AWCB Decision No. 99-0253 (December 13, 1999).


� Id.


� Id.


� 87 P.3d at 66-68.
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