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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	EDWIN J. SIMONS, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

FAIRBANKS NISSAN,

                                                  Employer,

                                                     Respondent,

                                                  v. 

WORKERS’ COMPENSATION 

BENEFITS GUARANTY FUND,

                                                  Insurer,

                                                     Respondent,

                                                   v. 

ALASKA INSURANCE GUARANTY 

ASSOCIATION,

                                                  Insurer,

                                                     Petitioner.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200029154
AWCB Decision No. 06-0097 

Filed with AWCB Fairbanks, Alaska

on April 25, 2006


We heard the defenses against the employee’s claim by the Alaska Insurance Guarantee Association (“AIGA”) and the Workers’ Compensation Benefit Guarantee Fund (“WCBGF”) on March 30, 2006, in Fairbanks, Alaska.  We heard these defenses on the basis of the written record.  Attorney Tim McKeever represents the AIGA.  Workers’ Compensation Division Director Paul Lisankie represents the Alaska Workers’ Compensation Benefits Guaranty Fund (“AWCBGF”).  The employee and employer represent themselves.  We closed the record when we met on March 30, 2006.

ISSUES

1.
Is the employee’s claim against AIGA barred, under AS 21.80.060?

2.
Is the employee’s claim against WCBGF barred, under AS 23.30.082?

BRIEF SUMMARY OF THE EVIDENCE AND CASE HISTORY

The employee filed a Workers’ Compensation Claim form dated August 8, 2005, claiming benefits for hearing loss resulting from his work for the employer on or about August 8, 2000.
  In the Workers’ Compensation Claim, the employee asserted the hearing loss had become permanent, and was affecting his work performance.
   In an accompanying Report of Occupational Injury or Illness form, the employee indicated the injury arose from exposure to loud noise from the tools of his trade as a mechanic.
  The record contains no documents earlier than the date of the Workers’ Compensation Claim and the report of injury.  The record contains no medical reports, and no additional discussion of the work conditions or the injury.

In a January 24, 2006 interlocutory decision and order, AWCB Decision No. 06-0017, we discussed the case history and the limited evidence available concerning the employee’s claim.  We here incorporate that discussion by reference, as follows:

The employee filed a Report of Occupational Injury or Illness dated August 8, 2005, reporting hearing loss from noise exposure at his work as a mechanic for the employer.
  He reported his last exposure as occurring on June 20, 2000.
  The employee additionally filed a Workers’ Compensation Claim, dated August 8, 2005, indicating Walter Stemler of Northland Hearing Services had identified hearing loss, and claiming medical benefits and permanent partial impairment (“PPI”) benefits.
  

In a letter to the employee, dated September 9, 2005, the adjuster for AIGA and the employer indicated AGIA had taken over handling the employee’s claim as a result of the insolvency and bankruptcy of the employer’s workers’ compensation insurer, Reliance Insurance Co.
  The adjuster for the employer and AIGA filed an Answer dated September 14, 2005, accepting liability for reasonable and necessary medical benefits, and associated transportation costs, related to his June 20, 2005 exposure injury.
  The Answer denied PPI benefits and those medical benefits unrelated to the June 20, 2000 exposure.
  

The employee filed an Affidavit of Readiness for Hearing concerning his claim on November 2, 2005.  Attorney McKeever filed an Entry of Appearance for AIGA, but not for the employer, dated November 19, 2005.
  On November 14, 2005, AIGA, through attorney McKeever, filed an Affidavit of Opposition to a hearing on the employee’s claim, asserting the defense that AS 21.80.060 bars liability of the AIGA for claims filed against the bankrupt insurer after the deadline for claims set by the bankruptcy liquidator.
  AIGA additionally asserted that the Alaska Workers’ Compensation Board may not have jurisdiction to decide that issue.
  In a prehearing conference on December 14, 2005, the Board Designee set a hearing on the written record for January 19, 2006, concerning the issue of the employer’s defense under AS 21.80.060.

AIGA filed a Petition dated January 9, 2006, to join the WCBGF and to continue the hearing on the employer’s defense under AS 21.80.060.
  Appended to the Petition was a memorandum, arguing the WCBGF is a necessary party to the fund, and the hearing should be continued to allow the joinder and participation of WCBGF.
 The employer served the Petition and memorandum on the employee, and on the Director of the Alaska Workers’ Compensation Division for the WCBGF, on January 11, 2006.
  At the request of AIGA, we held a prehearing conference on January 12, 2005.  Although the WCBGF was not provided with formal notice of the prehearing conference, we provided informal courtesy notice to it by telephone. Michael Monagle, Program Coordinator for the Workers’ Compensation Division participated in the prehearing conference, but indicated the WCBGF had made no decision concerning its representation in litigation and had made no decision concerning a response to the AIGA Petition.
  The Board Designee continued the issue of the AIGA defense under AS 21.80.060, but preserved the written record hearing of January 19, 2006, to consider the issue of joinder of the WCBGF, pending written responses or arguments from the parties or the WCBGF.
  

In our January 20, 2006 decision, we gave the parties formal notice of the proposed joinder, and an opportunity to object to that joinder.
  We remanded the question of joining the WCBGF to the Board Designee Sandra Stuller to address in a prehearing conference.  In accord with 8 AAC 45.040(c)&(j), the Board Designee joined the WCBGF to the claim as a party against whom a right to relief may exist on March 7, 2006.
  The Board Designee set a hearing on the basis of the parties’ briefs concerning the preliminary defenses of AIGA and WCBGF for March 30, 2006; and an oral hearing concerning the merits of the employee’s claim for benefits for May 25, 2006.
 

In the March 30, 2006 hearing concerning the preliminary defenses of AIGA and WCBGF, the employee submitted no written argument.   However, in a prehearing conference the employee asserted he does not believe his current employment “is the least bit responsible” for his hearing loss.
  AIGA and WCBGF filed legal briefs.  We closed the record on March 30, 2006, when we met to consider their preliminary defenses.

In its brief, AIGA asserted that the Pennsylvania Insurance Commissioner filed a petition for rehabilitation of the employer’s workers’ compensation insurer on May 29, 2001; that the Commonwealth Court of Pennsylvania issued an Order of Liquidation of the insurer; and that on September 9, 2002, the Commonwealth Court set December 31, 2003 as the deadline for the liquidator to receive all claims against the insurer.  The AIGA filed copies of the orders of the Commonwealth Court with its brief.  

AIGA noted that AS 21.80.060(a)(1)(B) does not obligate it to pay claims against the insurer after the final date set by the court for the filing with the liquidator all claims against the insurer.  AIGA argued the employee did not file a claim for his hearing loss condition until 2005, and that it is not authorized by its governing statute to pay a late-filed claim.  It argued it should not be required to defend against a claim that it does not have the authority to pay, and it argued it should be dismissed as a party from the employee’s claim.  

AIGA argued the employee has a right to relief against the employer, which has direct liability for any claims not insured.  It argued the employee may also have a right to recovery against his subsequent employer or employer’s based on the last injurious exposure rule.  AIGA also argued the employee has a potential right to relief from the WCBGF, based on the employer’s failure to insure, or to directly pay, the employees benefits.    

In its brief, the WCBGF argued that the Alaska Supreme Court in Jonathan v. Doyon Drilling, Inc.,
 that a “claim” for benefits under the Alaska Workers’ Compensation Act means either a document that must be filed to obtain benefits, or a right to obtain benefits that has arisen.
  It argued that, if the employee’s right to benefits arose before the liquidation, the AIGA may be liable under AS 21.80.060.  The WCBGF argued that under AS 23.30.082, it can only pay claims in which the employer failed to meet the requirements of AS 23.30.075 to insure the employee.  Because the employer had secure workers’ compensation insurance at the time of the employee’s injury, the employer had met the requirements of AS 23.30.075, and the WCBGF is not authorized by its statute to pay the claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  COVERAGE OF THE CLAIM BY THE AIGA
AS 23.30.155 provides, in part:  Payment of Compensation.

(a) 
Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without and award . . . .

(b)
 The first installment of compensation becomes due on the 14th day after the employer had knowledge of the injury or death . . . .

AS 21.80.060 provides, in part:  Powers and Duties of the Association.

(a) The association 

(1) is obligated to pay covered claims existing before the order of liquidation and arising within 30 days after the order of liquidation, or before the policy expiration date if less than 30 days after the order of liquidation, or before the insured replaces the policy or causes its cancellation if the insured does so within 30 days after the order of liquidation, but this obligation includes only that amount of each covered claim that is less than $500,000, except that a covered claim for return of unearned premium may not exceed $10,000 for each policy, and except that the association shall pay the full amount of any covered claim arising out of a workers' compensation policy; the association is not obligated 

(A) to a policyholder or claimant in an amount in excess of the obligation of the insolvent insurer under the policy from which the claim arises; or 

(B) to pay a claim filed with the association after the final date set by the court for the filing of claims against the liquidator or receiver of an insolvent insurer;

. . . .

We note this is a case of first impression.  The AIGA accurately notes that a “claim” may mean either a filed writing, or it may mean an arisen right.
  In discussing AS 23.30.110(c) in Jonathan v. Doyon Drilling, Inc.,
 the Alaska Supreme Court noted The Workers' Compensation Act does not define the term "claim", and it held that:

There is a distinction between the employee's right to compensation (called "the worker's claim for compensation" in Suh, id.) and the pleading which must be filed if benefits are controverted  (called "a claim" in Suh, id.).  Because the same word  is used to describe both the right and the pleading in Suh as well as in section 155(a), they raise rather than answer the question of  whether the use of the word  claim in the last sentence of section 110(c) was intended to mean the employee's right to compensation or only the employee's written application for benefits.
 

In Jonathan the Court held that in the text of AS 23.30.110(c) a “claim” must be limited to the interpretation as a written pleading filed to toll the statute of limitations when an employer has formally denied benefits with a Controversion Notice, otherwise the term “makes no sense” in the context of that subsection and related subsection AS 23.30.105(a).
  The Court noted that it makes no sense to interpret the starting and tolling of a statute of limitation in the context of an employee’s undisputed ongoing entitlement to benefits.
 

Nevertheless, in the context of AS 21.80.060, we find that “claim” is used in the sense of an arisen right at AS 21.80.060(a)(1), and as a filed pleading at AS 21.80.060(a)(1)(B).  In accord with the reasoning of the Court in Jonathan, we find that these two subsections should be read in the disjunctive. We find that it “makes no sense” to require a formal pleading to raise an already arisen and undisputed right.  We conclude that the employee’s benefits are covered by the AIGA if either his coverage under the Alaska Workers’ Compensation Act had already arisen, or he filed a written “claim,” before the deadline set by the liquidating court.   

The employee filed a Workers’ Compensation Claim form dated August 8, 2005, claiming impairment benefits and specific medical treatment.  The benefits claimed in this Workers’ Compensation Claim form were based on an evaluation by Mr. Stemler of Northland Hearing Services, concerning the hearing impairment ultimately resulting from the employee’s 2000 work injury.  The employee also filed a formal Notice of Occupational Injury or Death form dated August 8, 2005.  However, the record available to us does not clearly indicate when, how, or if, the employee gave actual notice of his injury to the employer at an earlier date.  Under AS 23.30.155(a) and AS 23.30.155(b) the employee’s coverage and entitlement under the Alaska Workers’ Compensation Act is triggered by the employer’s knowledge of the injury.  

Our regulation at 8 AAC 45.040 gives the board, or its designee, authority to join parties.  The regulation provides, in part:

(d)  Any person against whom a right to relief may exist should be joined as a party   . . . .

(j)  In determining whether to join a person, the board or designee will consider

. . . .



(2)
whether the person's presence is necessary for complete relief and

due process among the parties;  


(3) 
whether the person's absence may affect the person's ability to

protect an interest, or subject a party to a substantial risk of incurring inconsistent

obligations. . . . 

In the absence of evidence related to the actual date of notice to the employer, we cannot yet determine whether or not the employee had an already-arisen claim, giving entitlement under the Alaska Workers’ Compensation Act, which would be covered under AS 21.80.060.  At this stage of the case, we cannot definitively find whether or not the employee’s benefits are covered by the AIGA.  Accordingly, we conclude the AIGA remains a person against whom a right to relief may exist.  We must affirm the Board Designee’s joinder of the AIGA to the employee’s claim. 

II.  COVERAGE OF THE CLAIM BY THE WCBGF
AS 23.30.082 provides, in part:

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund.  In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers’ compensation claim.  The fund may assert the same defenses as an insured employer under this chapter. 

AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for . . . .

(b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be individually, jointly, and severally liable. . . .

Under AS 23.30.082, the WCBGF provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, and (2) fails to pay benefits due under the Alaska Workers’ Compensation Act.  The record is clear that the employer has failed to pay any benefits.  The employer argues that the employer complied with the requirements of AS 23.30.075 because it had secured workers’ compensation coverage from the insurer at the time of the employee’s injury in 2000.  Nevertheless, we note that the specific requirement placed on the employer by AS 23.30.075 is to either “insure and keep insured” or to secure approval for self-insurance.  

It appears the failure of the insurance coverage may have been entirely beyond the employer’s control.  Although this would possibly cause any prosecution under AS 23.30.075(b) to fail for lack of intent on the part of the employer, we are not persuaded that lack of intent to violate AS 23.30.075 by the employer would bar coverage of the uninsured employee by the WCBGF.  Although AS 23.30.075(b) is clearly punitive in nature, aimed at correcting the behavior of certain employers, we interpret AS 23.30.080 as restorative in nature, protecting injured workers’ entitlement to benefits.  Regardless of the employer’s intent, we find it failed to “keep insured,” contrary to the requirements of AS 23.30.075(a).  Accordingly, we conclude the WCBGF is potentially liable for the benefits claimed by the employee.  We additionally conclude the WCBGF should remained joined to this claim, under 8 AAC 45.040(d)&(j), in light of its status as a party against whom a right to recovery may potentially exist.

ORDER

1.
Based on our finding, under AS 21.80.060, that the AIGA is a party against whom a right to recovery may exist, the AIGA remains joined to the employee’s claim, in accord with 8 AAC 45.040(d)&(j).

2.
Based on our finding, under AS 23.30.080, that the WCBGF is a party against whom a right to recovery may exist, we affirm the Board Designee’s joinder of the WCBGF to the employee’s claim, under 8 AAC 45.040(d)&(j).


Dated at Fairbanks, Alaska this  25th day of April, 2006.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,






     
Designated Chairman
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Debra G. Norum, Member







____________________________                                






Damian J. Thomas, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EDWIN J. SIMONS employee / respondent; v. FAIRBANKS NISSAN, employer / respondent; v. ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, insurer / respondent; v. ALASKA INSURANCE GUARANTY ASSN, insurer / petitioner; Case No. 200029154; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 25, 2006.

                      _______________________________________

      






Victoria J. Zalewski, Workers’ Comp. Tech.
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