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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DONALD R. DOAN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

EMERSON GM DIESEL INC.,

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON 

INSURANCE CO,

                                                  Insurer,

                                                  and 

STATE OF ALASKA,

SECOND INJURY FUND (“SIF”),

                                                  Insurer,

                                                   v. 

HALIBUT KING CHARTERS,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  198101254
AWCB Decision No. 07-0043 

Filed with AWCB Fairbanks, Alaska

on March 2nd, 2007


We heard the employee’s claim for permanent total disability (“PTD”) benefits and attorney fees, and the employer’s Petition for reimbursement under AS 23.30.250(b) on September 28, 2006 and continued to February 1, 2007, in Fairbanks, Alaska.  Attorney Robert Rehbock represented the employee.  Attorney Robert Griffin represented the employer and its workers’ compensation insurance carrier (collectively “employer”).  Assistant Attorney General Richard Postma represented the SIF.  We closed the record at the conclusion of the hearing on February 1, 2007. We are issuing this interlocutory order with a two-member panel of the Board, a quorum under AS 23.30.005(f).

ISSUES

(1)  
Is the employee entitled to PTD benefits from May 9, 2006, continuing, under AS 23.30.185?

(2)  
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

(3)  
Is the employee’s claim barred under AS 23.30.250(b), for obtaining benefits by fraudulent or misleading statements, and should we order the employee to reimburse benefits, attorney fees, and costs? 

BRIEF SUMMARY OF THE EVIDENCE AND CASE HISTORY

The documentary and hearing record of this case is very extensive.  We here cite only that evidence necessary for this interlocutory decision and order.  In a September 7, 2006 decision on this case, AWCB Decision No. 06–0250, we discussed the evidence in the record and the case history as follows, in part: 

The employee injured his back lifting a large, industrial battery while working as a mechanic for the employer on November 10, 1978.
  The employee re-injured his back performing engine repair for the employer during a period of time leading up to May 13, 1980.
  The employer accepted liability for the injuries, and provided temporary total disability (“TTD”) benefits and medical benefits.
  On January 20, 1986 a Stipulation for Second Injury Fund Reimbursement was signed by the employer’s attorney and the Assistant Attorney General representing the SIF, agreeing the SIF would reimburse the employer’s insurer for compensation paid in excess of 104 weeks. 
 

A dispute arose between the parties concerning the overpayment of certain benefits, which was resolved in a Superior Court decision on December 11, 1985.
   The parties resolved a dispute concerning the employee’s compensation rate, as well as several other issues, in a partial compromise and release (“C&R”) agreement approved by us on March 19, 1986.  The employer apparently converted the employee's compensation to permanent total disability (“PTD”) benefits at some date after May 16, 1988.
  

Based on surveillance
 and discovery of certain public documents from the Coast Guard, Alaska Court system, and Department of Commerce, Community, and Economic Development, the employer filed a Petition to Terminate Permanent Total Disability Benefits, dated September 30, 2005, asserting the employee had returned to gainful employment as a fishing and transportation charter boat captain.   The employer asserted the employee was gainfully employed as a commercial fisherman and skipper by a Halibut King Charters
 and Impulse II,
 businesses in which the employee was also a partner.  The employee filed an Answer dated October 13, 2005, contending that he was not able to engage in suitable, gainful employment, but was able to do only odd-lot work.  The employee filed a Workers’ Compensation Claim dated December 28, 2005, requesting that his benefits be reinstated.  The employee filed an Affidavit of Readiness for Hearing, dated May 16, 2006, requesting a hearing on his claim.  

In a prehearing conference on July 7, 2006, the employee's claim for benefits was set for a hearing on September 28, 2006.
  The issues for hearing were identified as: entitlement to ongoing PTD benefits, penalties, and attorney fees and costs.
  In the prehearing conference the employer indicated an intent not to pursue its September 30, 2005 Petition to Terminate, because the Board had never ordered PTD benefits, and the employer had filed a Controversion Notice denying PTD benefits on May 9, 2006.
   The employer filed a Petition to terminate the employee's benefits under AS 23.30.250(b), dated July 25, 2006, asserting the employee had obtained benefits through fraud or misrepresentation.

Numerous disputes arose between the parties concerning discovery, and in a prehearing conference on August 10, 2006, the Board Designee set five petitions for a hearing on August 17, 2006 . . . .
  

In the hearing on August 17, 2006, and in his pleadings and brief, the employee argued the Board issued no order, as required for the SIF to reimburse the employer, and that the SIF has had a relationship only with the employer, not with the employee.  He argued, citing several cases, that the SIF is designed as a limited reimbursement scheme for employers.  He argued there is no evidence of misrepresentation by the employee to the SIF, so the SIF has no standing to claim reimbursement from the employee.  He argued the SIF should be dismissed from the proceeding, and a protective order should be issued regarding the SIF’s discovery requests.   The employee acknowledged that the employer had served him with additional discovery requests in late July 2006, but he raised no objections to those requests.

He argued the employer’s petitions to terminate benefits are based on law that was not in effect at the time of the employee’s injuries, law that does not apply to his case.  He asserts there is no evidence that he has done anything but odd lot employment, within his limited capacities, since his injuries.  He argued the opinions of his physicians that he was permanently totally disabled, have not been rebutted by medical evidence.  He argued the presumption of his entitlement to PTD benefits has never been rebutted, and he is entitled to his long-scheduled hearing on his claim to have those benefits reinstated. . . .

In the hearing on August 17, 2006, and in its pleadings and brief, the SIF argued it has a statutory duty at AS 23.30.040(g) to have the Attorney General appear on its behalf to prevent fraud and excessive claims against the SIF, and AS 23.30.205(e) provides the SIF cannot be bound by any adjudication to which it is not a party.  It argued the statute provides it standing in this proceeding, and the employee provides no authority to restrict the SIF from its normal discovery rights as a party.  It asserted the employee has denied having numerous records requested by either the employer or SIF, which later were discovered to have been filed by the employee in other litigation.  It asserted it sent the employee on July 14, 2006, a request for releases concerning Halibut King Charter’s workers’ compensation insurance policies and related documents from Liberty Northwest Insurance Company, which it argued would contain relevant evidence concerning the employee’s employment status with the fishing charter service.  .  .  . 

The SIF also noted that on pages 135-143 of his March 27, 2006 deposition, the employee indicated he had “aggravated” his back while working on the Halibut King Charter boat.
  Based on this deposition testimony, the SIF argued Halibut King Charter should be joined as a party against whom a right to recover might exist.  The SIF argued the employee has adamantly resisted relevant discovery, making the prosecution of the employer’s petitions impossible to prepare by the time of the September 28, 2006 hearing, and it joins the employer’s request to cancel and reschedule that hearing when discovery is complete.

In the hearing on August 17, 2006, and in its pleadings and brief, the employer argued consistently with the SIF.  The employer also noted the employee sought medical care form Mathew Wise, M.D., on October 13, 2005 for worsening back pains, after working for Halibut King Charters and Impulse II, further supporting a last injurious exposure issue and the Petition to Join Halibut King. . . .

In our interlocutory decision and order, AWCB Decision No. 06–0250 (September 7, 2006), we ordered: 

ORDER

1.
We deny and dismiss the employee’s Petition to Exclude SIF.  The SIF has full standing as is a party in interest to this proceeding, in accord with 8 AAC 45.040(c).

2.
We order the employee to sign the releases concerning Halibut King Charters’ workers’ compensation insurance policies with Liberty Northwest Insurance Company, and to return those releases to the employer and SIF within seven days of the date of issuance for this Decision and Order.  We additionally order the employee to produce for the employer all records related to the purchase of Halibut King Charters from Manuel Soares in 1994, and to produce the Complaint “with an October date” referred to in the employee’s deposition at page 130, within his possession, unless already produced, within seven days of the date of issuance for this Decision and Order.  

3. 
We retain jurisdiction over the employer’s Petition to Join Halibut King Charters, under 8 AAC 45.040, in accord with the terms of this decision.

4. 
We deny the employer’s Petition to Vacate the hearing scheduled for September 28, 2006.  The hearing will proceed on the employee’s December 28, 2005 claim for the reinstatement of ongoing PTD benefits, penalties, attorney fees and costs.  
Other issues may be addressed in that hearing, in accord with the procedure provided in this decision.

In a prehearing conference held on September 20, 2006, the employer and the SIF again raised the issue of joinder of Halibut King Charters’ Inc., and it’s insurer, Liberty Northwest Insurance Co.
  Because adequate notice had been given to the employee, who is the registered corporate agent for Halibut King Charters, Inc., and because no party objected to hearing this issue, the Board designee set the Petition to Join as an issue for a hearing on September 28, 2006, along with the employee’s claim and the employer’s petition under AS 23.30.250.
  

In the hearing on September 28, 2006, the employer and the SIF again noted that in his deposition, the employee indicated he had aggravated his back while working on the Halibut King Charter boat.  They argued Halibut King Charter should be joined as a party against whom a right to recover might exist.   The employee asserted the joinder of Halibut King Charters would not have any impact on the resolution of the case, but he did not argue against joining that employer.  In our October 10, 2006 interlocutory decision, AWCB Decision No. 06-0275, we granted the Petition to Join Halibut King Charters and its insurer, Liberty Northwest Insurance Co., under 8 AAC 45.040.

Also, in the hearing on September 28, 2006 and on February 1, 2007, the employee testified he underwent five surgeries as a result of his work injuries, and that his back has not changed since his physician Dr. Lindig last saw him, on November 23, 1992, finding him permanently totally incapacitated.
  He testified he has good days and bad days, on some days he can lift a tote full of halibut, but on other days he is unable.  He testified he weaned off his narcotic medications to get his marine license.  He testified he can stay in bed no more than six hours.

He testified he was unable to actually work the days and hours he represented to the U.S. Coast Guard in his Sea Time Affidavits and his Small Vessel Sea Service form, while applying for his various Coast Guard certifications, from “six-pack” to 100-ton certification.  He testified he received his first Coast Guard licensing on May 15, 1990.  He testified he does not specifically remember his conversations with the nurses filling out the Coast Guard physical forms, which reflected no disability.  He testified he never represented to his employer or insurer, or to anyone else, whether or not he could work until November 2005.   He testified that on November 29, 2005,  J. Michael James, M.D., found him still suffering from a severe degenerative lumbar spine condition, and post-laminectomy syndrome.
 

The employee testified he could not remember whether or not he mentioned his Coast Guard licenses to his former rehabilitation specialists Robert Sullivan or Vincent Gollogly. He testified he never concealed his business.  He testified virtually all conversation with the insurer ceased once his compensation was converted to PTD benefits in 1986.  He testified he did not know of the existence of the SIF until these proceedings were initiated in December 2005.  

Dr. James’ letter of July 17, 2006, indicated he had watched surreptitious videotapes of the employee working on his boats.
  Dr. James concluded the employee had successfully retrained himself as a fishing charter and freight captain.

The employee admitted he had been working when the insurer started requiring him to sign endorsements on his compensation checks, in March 2005, which indicated he was not working or earning income.  He testified he was invited to skipper the Halibut King Charter by a friend in 1991, and has continued to do so since.  He testified his boat captaining never became full-time, but remained seasonal.

Vocational rehabilitation specialist Robert Sullivan testified at the hearing on November 28, 2006 and February 1, 2007, that the employee has a 100-ton vessel Master licensing certification, but his labor market survey of 14 employers indicated he would not be hired unless he could do prolonged heavy duty work.  He testified a “six-pack fishing boat operator has no deck hand, and is required to haul 100 to 200, and even 300, pound fish over the side of the boat from time to time.  He testified skippering a tugboat was heavy to very heavy work.  He testified that a tour boat captain needed several years of medium to heavy work experience as a deckhand first.  He testified that all the positions in which the employee could use his transferable skills, either in the training stage or professional stage required the ability to perform medium to heavy duty work, exceeding his physical capacities.  Mr. Sullivan additionally testified that six-pack fishing charter operation was only a seasonal occupation in Alaska.  He testified that the employee was not vocationally and physically able to return to employment with the full requirements of any of these positions. 
Mr. Sullivan testified that, at the time the employee was injured, the law mandated an attempt at vocational retraining.  He testified that when the employee was undergoing rehabilitation, he had desired to be a charter boat operator.  He testified rehabilitation specialist Vincent Gollogly prepared a plan dated November 13, 1990, to train the employee as a rehabilitation counselor, but that the plan had not been signed by the employer.

At the employer’s request, rehabilitation specialist Elisa Hitchcock prepared a labor market survey and testified in the hearing on February 1, 2007, indicating the employee had been working as a charter boat captain since 1994, and as a ship captain since 2000.  She testified that Charter Boat Captain is listed as a light duty job in the SCODOT, within the employee’s physical capacity.

In the hearings, and in his brief, the employee argued that he had participated in vocational rehabilitation until it was terminated at the direction of the employer, and he started receiving PTD benefits.  He asserted he had no part in this decision, and he argued the employer made this decision essentially for economic reasons: the SIF would reimburse PTD compensation.  He argued he acted in reliance on the employer while receiving PTD benefits, and the employer should now be estopped from asserting a defense under AS 23.30.250(b).  The employee argued he is still severely physically incapacitated, and able only to intermittently do physically demanding work.  He argued he is able to skipper his boats because he owns them, and can direct his deck hands to perform work as needed.  He argued he is an “odd lot” employee, and still permanently totally disabled within the meaning of AS 23.30.180, as it read at the time of his injuries.

The employee argued he did not make fraudulent or misleading statements to his employer concerning his disability before the summer of 2005.  From that point onward, apparently the employer believed the employee was not entitled to PTD benefits, but nevertheless continued to pay out those benefits and secure reimbursement from the SIF.  The employee argued that if there is fraud in this matter, the fraud lies with the employer seeking reimbursement for benefits it did not believe the employee was entitled.  The employee additionally argued the fraud provision of AS 23.30.250(b) was not in existence at the time of his injuries, and should not be applied retroactively.

In the hearings, and in his brief, the employer noted the employee testified in his deposition that he earned 25% of the take of Halibut King Charters from 1990 through 1994, then purchased a controlling interest in the business.
  It noted the employee completed Sea Service Forms, Small Boat Experience Forms, 25 Gross Ton Masters License, 50 Gross Ton License, and several portions of State Court hearing transcripts indicate the employee was serving as the captain of Halibut King Charters nearly continuously during the summers, beginning 1990, and serving as the master of the Lady Nina, hauling freight in the waters around Kodiak during the winter, at least since 1998.
 

The employer also noted that Merchant Marine Physical Examination Reports from 2001 and 2005 indicate the employee suffered no physical limitations.
  It also noted a letter from the employee’s physician, Matthew Wise, M.D., to the employer’s law firm, indicating the employee has proven able to engage in suitable gainful employment.
   The employer also noted Dr. James’ letter of July 17, 2006, indicated he had watched surreptitious videotapes of the employee working on his boats.
  Dr. James concluded the employee had successfully retrained himself as a fishing charter and freight captain.
  The employer argued this vocational and medical evidence shows the employee is not permanently totally disabled, but has returned to the work force.

The employer noted that, starting March 28, 2005, the insurer inserted language above the endorsement line for the employee’s PTD benefit checks reading: “I certify, as attested by my signature, that I have not received unemployment or worked in any employment or self-employment, gainful or otherwise, during the period of disability covered by this check.”  It noted the employee signed the checks with this language until May 2006.  The employer argued the employee was working as the captain of Halibut King Charters and the master of the Lady Nina during that period.  The employer argued the employee made a material misrepresentation to receive $45,240.00 in PTD benefits during that period, which should be reimbursed under AS 23.30.250(b).  Because this section of the statute was in effect at the time of the violations, the employer argued it should be applied to the employee.  The employer also requested we hold the record open to allow it to file its attorney fees and costs for reimbursement, as well.

In the hearings, and in his brief, the SIF noted the evidence cited above, plus additional Coast Guard and legal documents concerning the employee’s physical status and work.
  The SIF argued the employee’s back condition was not permanently disabling, and he demonstrated to the Coast Guard in 1995 that he was physically and vocationally able to work as a mariner in 1990.  The SIF argued his earnings from Halibut King Charters in 2000 were $45,451.00,
 exceeding the  $15.90 per hour he earned before his injury.
  Accordingly, the employee now suffers no earning loss.  The SIF argued the employee fraudulently informed his physicians he was disabled, and they in turn accepted that misinformation in their reports, resulting in the employee being determined permanently totally disabled when he was actually pursuing his career as a captain.  Additionally, the SIF noted that in his deposition, the employee indicated he had aggravated his back while working on the Halibut King Charter boat.  It argued this reflects a substantial aggravation of a pre-existing condition, and that the employer Halibut King Charter is liable for any benefits due after that aggravation under the “last injurious exposure rule, (“L.I.E.”).   
The record contains an August 24, 2004 International Claims Specialists’ investigation report, indicating surveillance of the employee from September 2, 2004 [sic] through September 6, 2004 [sic].
  The report indicates the employee was piloting fishing vessels, helping deckhands unload tubs of halibut, measuring the fish, and helping to load and unload items from the vessel.
  We also viewed a 40-minute videotape of surreptitiously obtained surveillance of the employee from July 2 through 5, 2005.  In the videotape the employee is helping his crew move large plastic tubs of fish across the deck of a boat, up a long ramp, and into the bed of a truck.  In his deposition on September 18, 2006, private investigator Tony Gangi testified he took the videotape.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee’s injuries, AS 23.30.040(e) provided, in part:

The Board may direct and provide the vocational retraining and rehabilitation of a permanently disabled person whose condition is a result of an injury compensable under this chapter by making cooperative arrangements with insurance carriers, private organizations and institutions or state or federal agencies. . . .

At the time of the employee’s injuries, AS 23.30.180 provided, in part:  

PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 662/3 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts. 

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require....   

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We find the record contains conflicting opinions between several of the employee’s physicians concerning the employee’s physical capacity to return to work.  We also find the record contains conflicting opinions between two of the rehabilitation specialists concerning his ability to return to gainful employment.  We have long considered subsections AS 23.30.110(g), AS 23.30.135, and AS 23.30.155(h) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order additional examinations to assist us investigating and deciding medical issues in contested claims.  We also note that AS 23.30.155(h) mandates that we follow such procedures as will “best protect the rights of the parties.”  We find the issues in this case are medically and vocationally complex.  We find that the conflicting opinions are significant.  We find that determining the employee’s physical capacities in relations to certain jobs is necessary to determining the rights of the parties.  Consequently, we will order medical and vocational examinations concerning these issues, under AS 23.30.110(g), AS 23.30.135, and AS 23.30.155(h).  

As noted above, we find that the record reflects a medical dispute concerning what permanent physical capacities the employee retains, following his work injury.  We additionally note that the record reflects a vocational dispute whether the employee has the vocational ability to return to gainful employment in positions related to his maritime experience.  Because the resolution of these disputed issues is necessary to determine the rights of the parties, we will order a second independent medical evaluation (“SIME”)
 to address the issues of the employee’s physical capacities, and his capacity to perform the disputed jobs, and any others identified by the parties or Board Designee, under AS 23.30.095(k) and AS 23.30.110(g).  

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in physiatry, would be suited to perform this examination of the employee and evaluation of the possible job descriptions.  We find our SIME physician list contains a specialist in physiatry, Larry Levine, M.D.  We will order our board designee, Workers' Compensation Officer Melody Kokrine, to arrange the SIME with Dr. Levine and the parties, in accord with 8 AAC 45.092(h).  If Dr. Levine is unable to perform the examination, we direct Ms. Kokrine to select an SIME physician in accord with 8 AAC 45.092(f).  

We find the list of rehabilitation specialists maintained by the Reemployment Benefits Administrator (“RBA”)
 contains the name of a well-experienced rehabilitation specialist who has long familiarity with the rehabilitation portions of the Alaska Workers’ Compensation Act, Loretta Cortis.  We direct the RBA to arrange an evaluation of the employee concerning whether the employee has rehabilitated and retrained himself sufficiently, and has the physical capacity, to return to employment within the meaning of former AS 23.30.040(e) and former AS 23.30.180; and, if so, when.  We direct Ms. Cortis to obtain necessary medical opinions from Dr. Levine.  We direct Ms. Kokrine and Mr. Saltzman to provide a copy all relevant pats of the record, including the 40-minute surveillance tape, to Dr. Levine and Ms. Cortis.  We will retain jurisdiction over the employee’s claim and employer’s petition, pending receipt of the medical report and vocational evaluation.  

ORDER

1.
Workers' Compensation Officer Kokrine shall schedule a medical examination with Dr. Levine, pending his acceptance, or with another physician selected by Ms. Kokrine, in accord with the procedure in 8 AAC 45.092(h). 

2.
The examination shall be conducted regarding the physical capacities of the employee resulting from his work injury, and the employee’s capacity to perform the duties of the disputed jobs; and concerning any other disputes determined by Workers' Compensation Officer Kokrine to be necessary or appropriate to resolve the issues of this claim.   

3.
Reemployment Benefits Administrator Saltzman shall schedule a vocational evaluation with Ms. Cortis, pending her acceptance, or with another rehabilitation specialist selected by the RBA. 

4.
The vocational evaluation shall address whether the employee has rehabilitated and retrained himself sufficiently, and has the physical capacity, to return to employment within the meaning of former AS 23.30.040(e) and former AS 23.30.180; and, if so, when.  The vocational evaluation shall also address any other disputes or questions determined by RBA Saltzman to be necessary or appropriate to assist resolving the issues of this claim.   

5.
We retain jurisdiction over the employee's claim, and the employer’s petition, pending receipt of the medical and vocational evaluation reports.  

Dated at Fairbanks, Alaska on March 2nd, 2007





ALASKA WORKERS' COMPENSATION BOARD






William Walters, Designated Chairman






Debra G. Norum, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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