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ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512
Juneau, Alaska 99811-5512

	VICTOR  SHEHATA, 

                                              Employee, 

                                            Respondant,

                                                   v. 

SALVATION ARMY – 

OLDER ALASKANS PROGRAM,

                                              Employer,

                                               and 

ACE AMERICAN INSURANCE CO.,

                                               Insurer,

                                             Petitioners.

	)

)
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)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200323810
AWCB Decision No.  07-0088

Filed with AWCB Anchorage, Alaska

on April 17, 2007


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition for reimbursement for fraud on November 15, 2006 at Anchorage, Alaska.  Attorney Philip Eide represented the employee.   Attorney Colby Smith represented the employer and insurer.  We kept the record open to allow additional briefing.  After original Board member S. T. Hagedorn resigned, we substituted management member Janet Waldron and afforded the parties an opportunity to object to her participation.  We reclosed the record when we first met on March 27, 2007, after member Waldron listened to the recorded hearing and reviewed the record.  


ISSUES
Whether to order the employee to reimburse the employer for fraud under AS 23.30.250.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above.  According to his January 22, 2004 Report of Occupational Injury or Illness, the employee injured his left shoulder, tricep and arm on December 22, 2003 due to “repeated lifting and carrying.”  The employer accepted the compensability of the employee’s claim and paid temporary total disability (TTD) from February 1, 2005 through April 7, 2006.  The employer seeks reimbursement of TTD paid between September 12, 2005 through October 15, 2005 when it asserts the employee was in fact working;  in addition, the employer seeks reimbursement for attorney’s fees and costs associated with this issue.  

The employer’s adjuster, McKenna Wentworth, testified at the November 15, 2006 hearing regarding her adjusting of the employee’s claim.  Ms. Wentworth has been a claims adjuster for 12 years.  She testified that she had recorded conversations with the employee on October 14, 2005 and October 17, 2005.  During the October 14, 2005 conversation, the employee told Ms. Wentworth that he was not actually working, but looking for work.  (See, Employer’s Exhibit C, page 5).  

The employer also produced surveillance video from that day that shows the employee was in fact working for Totem Equipment and Supply Company as a clerk.  On November 11, 2005, Denise Edwards of Totem confirmed that the employee worked for them from September 12, 2005 to October 15, 2005, as “Clerical Help” earning $14.00 per hour.  The wage documentation indicates the employee was paid a total of $1,234.00 during this period.  (See, Employer’s Exhibit E).  

Again on October 17, 2005, the employee and Ms. Wentworth participated in a recorded conversation.  At page 8 of the transcribed conversation, the employee again confirmed that he was not working at all from 2003 forward.  The employee stated in response to whether he had any earnings:  “Oh, no, no, no, no, I don’t earn no wages, I don’t get no unemployment.  I don’t get no Social Security, uh, disability . . . I don’t get anything from anybody.”  (See, Employer’s Exhibit D).  

On November 30, 2005, the employer controverted TTD from September 12, 2005 through October 15, 2005, after receipt of Ms. Edward’s confirmation letter.  At a deposition scheduled for January 9, 2006, the employee appeared, represented by Mr. Eide.  The employee’s counsel informed the employer’s counsel that the employee has a heart condition and does not want to go through with the stress of questioning.  As the employee was not contesting the controversion, and no claim had been filed, the deposition was cancelled, but interrogatories would be forthcoming.  In the interrogatories dated January 10, 2006, the employee admitted that he worked for Totem from September 12, 2005 through October 15, 2005, as a clerk doing data entry and answering the phones for $14.00 per hour, earning a total of $1,234.00.  The employee also admitted that he “attempted to make and sell jewelry with my family but didn’t make a profit.”  (See, Employer’s Exhibit B).   In his Request for Admission dated September 18, 2006, the employee admitted that he had a business license for “The Gift Emporium” between December 22, 2003 and April 10, 2006.  The employee also admits that the ownership of the business was legally changed to his wife’s name (Yvette Shehata), in December 2005.  

Ms. Wentworth testified that all TTD benefits were not controverted until April 20, 2006, when she received the employer’s medical evaluation from Dr. Ballard indicating the employee was medically stable as of April 7, 2006, and had a 9% whole person impairment rating.  The employee was paid a lump sum of $15,930.00 on April 24, 2006, for the permanent partial impairment rating.  

The employee argues that in September, 2005, he made a trial return to work at Totem, and he admits to this.  The employee argues that the employer made no effort to recoup this overpayment from the employee’s later TTD checks when the trial return to work was not successful, and now the employer has waived its right to do so.  

The employer argues that all four parts of the test for a finding of fraud have been met:  1) the employee made statements  or representations  2) the statements were false or misleading;  3) the statements were made knowingly;  and 4) the statements resulted in the employee obtaining benefits.  The employer argues that the employee admits the misrepresentation, and now must reimburse the employer.  In its November 28, 2006 Amended Affidavit of Fees, the employer also seeks reimbursement of $14,567.05 for seeking reimbursement, and defending the claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
SCOPE AND STANDARD OF PROOF UNDER AS 23.30.250
AS 23.30.250 provides, in part:


(a)  A person who (1) knowingly makes a false statement, representation, or submission related to a benefit under this chapter . . . is guilty of theft by deception as defined in AS 11.46.189, and may be punished as provided by AS 11.46.120 – 11.46.150.


(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).

In DeNuptiis v. Unocal,
 we found that the standard of proof required to bar an employee’s claim under AS 23.30.250 and to order forfeiture of benefits is “clear and convincing evidence,” because of the potential criminal implications arising from subsection (a) and the coercive and severe consequences arising from subsection (b).
  However, on appeal to the Alaska Superior Court in Unocal v. DeNuptiis,
 the Honorable Karen Hunt reversed and remanded that decision to us, concluding the proper standard of proof to be the “preponderance of the evidence” standard.  Specifically, the court found we erred in reading subsections (a) and (b) together.
  The court found that subsection (b) authorizes us to order reimbursement of only those benefits fraudulently received.  Subsection (a) involves criminal, potentially felonious consequences, and necessarily involves a full criminal court proceeding.
  The court found subsection (b) is remedial in nature, intended only to “… return both parties to the point they would have been had the fraud not occurred.”
  Accordingly, the court held the “preponderance of the evidence” standard of proof from the Alaska Administrative Procedure Act
 applies to AS 23.30.250(b).
  The Superior Court decision was appealed, and the Alaska Supreme Court affirmed Judge Hunt’s decision.
  

 Accordingly, we here apply the “preponderance of the evidence” standard to the employer’s petition for reimbursement under AS 23.30.250(b).  We also interpret that subsection to authorize forfeiture and reimbursement of only those benefits resulting from intentional false or misleading statements or representations. 

II.  FALSE OR MISLEADING STATEMENT TO OBTAIN BENEFITS
The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability "total in character but temporary in quality."
  AS 23.30.185 limits the duration of TTD to the date of medical stability.

The Alaska courts long ago defined TTD for its application in our cases.   In Phillips Petroleum Co. v. Alaska Industrial Board,
 the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The Court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Supreme Court also held that medical stability is irrelevant in determining cessation of TTD benefits if the employee is able to return to work.
  Thus, under AS 23.30.185, AS 23.30.395(10), and the case law, TTD ceases when the employee 1) reaches medical stability, or 2) is able to return to steady and readily available employment, whichever comes first.

Based on the employee’s admissions we find that the employee misrepresented his ability to work to Ms. Wentworth on both October 14, 2005 and October 17, 2005.  We find it rather telling that the employee actually stated he was not working while on a break at work for Totem.  By the preponderance of the evidence available to us, specifically the testimony and documents from the employee, and testimony and documentation from Ms. Wentworth, we find the employee systematically attempted to mislead the employer concerning his ability to work from September 12, 2005 to October 15, 2005.  Accordingly, under AS 23.30.250, we will order the employee to repay all TTD benefits paid during this time period.  

Section .250(b) also authorizes a fraudulent employee to “pay all reasonable costs and attorney fees incurred . . . obtaining an order . . . and defending any claim made for benefits.”   We note the amount of benefits we’ve ordered to be reimbursed above may not be excessive, nonetheless, we find the employee’s misrepresentations were rather egregious and blatant.  Furthermore, we find the employee had aggressively hindered the employer’s ability to investigate.  We find any inflation in the employer’s fee affidavit to be a result of the employee’s zealous opposition.  Accordingly, we conclude the employee shall also reimburse the employer $14,567.05 for attorney’s fees and costs in obtaining this order.  


ORDER
1. The employee shall reimburse the employer under AS 23.30.250(b) for TTD received from September 12, 2005 to October 14, 2005 for fraudulently obtaining these benefits with false or misleading statements.    

2. The employee shall reimburse the employer $14,567.05 for attorney’s fees and costs in obtaining this order.  

Dated at Anchorage, Alaska on April 17, 2007.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member






Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of VICTOR  SHEHATA employee / respondant; v. SALVATION ARMY - OLDER ALASKANS PROGRAM, employer; ACE AMERICAN INSURANCE CO., insurer / petitioners; Case No. 200323810; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 17, 2007.






Robin Burns, Clerk
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