IN RE CLINTON W. HLEBECHUK, D/B/A HALLO BAY WILDERNESS CAMP
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY

AND ASSESSMENT OF CIVIL PENALTY,

CLINTON W. HLEBECHUK, 

d/b/a HALLO BAY WILDERNESS CAMP,

                                Uninsured Employer

                                                  Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  700002146
AWCB Decision No.  07-0251

Filed with AWCB Anchorage, Alaska

on August 20, 2007


On August 1, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against, Clinton Hlebechuk, d/b/a Hallo Bay Wilderness Camp.  Clinton Hlebechuk, the owner of Hallo Bay Wilderness Camp, appeared on behalf of the employer.  Richard Ellis, Investigator for the Fraud Investigation Section of the Workers’ Compensation Division, Alaska Department of Labor and Workforce Development, represented the State of Alaska.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing on July 18, 2007.


ISSUES
1. Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2. Has the employer failed to provide the workers’ compensation insurance liability insurance to cover its employees, pursuant to AS 23.30.075(a)?

3. Shall the Board assess a civil penalty against the employer under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
Investigator for the Workers’ Compensation Division, Richard Ellis, testified at the hearing on August 1, 2007, that during the process of a routine records check to update Department of Labor and Workforce Development (“D.O.L.”), Workers’ Compensation Division records, he discovered the employer had not filed a current Notice of Insurance after the employer did not renew its workers’ compensation insurance policy.  Mr. Ellis testified that the Department of Labor Employment Security Division (“E.S.D.”) tax records indicate the employer had been paying E.S.D. taxes on one or more employees during specific quarters during the period the employer was uninsured, from May 21, 2006 until March 29, 2007, when the employer acquired workers’ compensation insurance.
  Notice of Insurance was filed with the Board on April 4, 2007, indicating American Interstate Insurance Company had bound workers’ compensation insurance on behalf of Hallo Bay Wilderness Camp effective March 30, 2007.

The State of Alaska Division of Occupational Licensing records indicate that Hallo Bay Wilderness Camp was originally issued a business license on May 1, 2000.
  The owner is Clinton Hlebechuk; the business type is sole proprietor; the primary activity is recreational vehicle parks and campgrounds; and the secondary activity is hotels and motels.
  Mr. Ellis testified that the employer’s business is headquartered in Homer, Alaska and operates a bear viewing camp in Katmai National Park.
  Mr. Ellis testified that this is the first occasion the employer has come to the attention of the Division for failure to comply with AS 23.30.075.

Mr. Ellis obtained a National Council on Compensation Insurance, Inc. (“N.C.C.I.”) database report of Notice of Insurance for this employer, indicating the employer did not renew its workers’ compensation insurance policy.  The expiration of the policy was effective on May 21, 2006.
  NCCI database records indicate notice that the employer’s workers’ compensation policy was scheduled to expire on May 21, 2006, was mailed to the employer on April 5, 2006 and received by the employer on that same date.
  
Mr. Ellis testified he served the employer a Petition for a Finding of Failure to Insure under 
AS 23.30.075,
 together with a Discovery Demand,
 by certified mail on March 12, 2007.
  Further, he testified the employer complied with his discovery requests, and provided wage records showing Hallo Bay Wilderness Camp had employees during the period May 21, 2006 to 
September 30, 2006.  Mr. Ellis testified that the employer obtained workers’ compensation insurance on March 29, 2007, ten days after the Division’s involvement.  Mr. Ellis indicated that employees of the employer have filed no reports of occupational injury or illness.   

The investigator testified that the employees of this business fall under classification 9094, outdoor guide services.  He indicated the rate multiplier for this class of employees is $11.66 per $100.00 of payroll, with a minimum annual premium of $750.00.  Mr. Ellis testified this is a low to medium risk classification of employees.  Mr. Ellis testified that based upon the employer’s current workers’ compensation insurance policy premium of $9,543.00, the employer’s cost to insure its employees for workers’ compensation liability during the period in which it was uninsured was $26.14 per day.  Mr. Ellis calculated that based upon this daily rate, it would have cost the employer $8,155.68 to insure its employees for the period during which the employer’s coverage lapsed.  

The employer’s annual payroll reported to the D.O.L. E.S.D. for 2006 was $80,090.69, and for 
the first quarter of 2007 it was $19,109.78.
  During the period the employer was uninsured, from May 21, 2006 until March 29, 2007, Mr. Ellis testified the employer reported it had six temporary employees.  Further, Mr. Ellis testified that based upon the employer’s reports, it does not use timecards to track its employees workdays.  Mr. Ellis testified the employer provided to the Division an estimate that the six employees represented 369 employee workdays between 
May 21, 2006 and September 30, 2006.

Upon receipt of the Division’s petition, and discovery demand, Mr. Hlebechuk provided the Division with the requested information.  Additionally, he provided “Basic Information & Comments regarding Hallo Bay Wilderness Camp” pertinent to the operations of the employer and the lapse in workers’ compensation coverage.  It states, in relevant part, as follows:

· The Typical operating season for Hallo Bay Wilderness Camp


June 1 to September 30.

· The Closed Season for Hallo Bay Wilderness Camp


October 1 to May 31st
· Clint Hlebechuk and Simyra Taback Hlebechuk operate the Hallo Bay Wilderness Office in Home during the closed season conducting advertising, marketing and booking the upcoming season.

· Employees are not normally employed by Hallo Bay Wilderness in the following timeframe

October to May

. . . .

· Hallo Bay Wilderness Camp has no full time employees other than my wife Simyra Taback Hlebechuk.

· Simyra Taback Hlebechuk (office manager), the wife of Clint Hlebechuk is maintained on the Hallo Bay payroll 12 months of the year.

· The Hallo Bay office was informed by WCI that Simyra Taback Hlebechuk is required to be covered under Workers Comp Insurance and it is not a consideration to exempt her from coverage because she is married to Clint Hlebechuk.  I was told only corporations could obtain a WC wavier for married individuals.  We paid the coverage and did not question the matter further.

· In 2006 Hallo Bay Wilderness Camp normally employed 5 full time SEASONAL employees between June and August.  These 5 positions normally worked 21 days on followed by 10 days off and included 2 guides, 1 cook, 
1 camp manager and 1 camp helper.  In the month of September the staff would have been down to 3 duty people at the Camp, 1 guide, 1 cook and 1 camp manager.  While we did employ a larger total number of people, due to their availability during the season, they worked at different times of the season as they were needed or available.  1 Contract employee was employed in the 2006 season David Bachrach (information enclosed).

· Individuals classification rates quoted by American Interstate Insurance are very confusing and have never been clearly explained to the Hallo Bay office.  Whenever we asked a question of American Interstate, I received a different answer or we will get back to you (which they never did) from each person I spoke with.  I feel American Interstate could do better with their customer services.

· We had many instances for both personal and weather related reasons that GUIDES $14.72 per $100.00 premium worked in the Homer office for many of their scheduled days as an office assistant ($1.26 per $100).  We were told there could be no adjustment and the rate was $14.72 regardless of doing what or where they put their time in.

· On or about the 1st of May each year including 2006, I physically visit Home Insurance (my agent) and check to see that all is in order with both my Business Liability coverage and my Workers Comp coverage prior to the start of my season.  In May of 2006 I was told that all was in order and my next WC payment would be at a later date of which I would be notified.  I was never notified by either American Interstate or Homer Insurance of payment due or lapse in coverage.  All I had in my possession was a statement (copy enclosed) of coverage 12/18/2005 to 12/18/2006 showing no balance due.

. . . .

· I would also like to mention here that the delay in responding to your paperwork of March 12, 2007 was because I was not in the State.  I returned from North Dakota (taking care of my mother while my father was hospitalized) on the evening of March 28th and immediately contacted you by telephone on March 29th.

· At no point in time was it ever my intention not to provide Workers Comp coverage to my employees.  It was further my understanding that I had Workers Comp coverage effective and in place for the 2006 season and all reasonable efforts to confirm this were done.

. . . .

On November 4, 2005, Mr. Hlebechuk and Homer Insurance Center were sent an interim audit by American Interstate Insurance Company, Inc.  The audit period was May 21, 2005 to August 1, 2005, for the policy period May 21, 2005 to May 21, 2006.
  The additional premium due as a result of the audit was $2,299.00.
  On December 5, 2005, American Interstate Insurance provided Mr. Hlebechuk with an additional copy of the interim audit and explained that the additional premium of $2,299.00 was due primarily to the audited payrolls, per classification, being greater that the prorated estimated payrolls.  The employer was notified that a bill that was mailed to him included the employer’s adjusted annual premium based upon the audit and the additional interim audit premium of $2,299.00.  The employer was notified that its current account balance due was $20,490.00.
  On December 8, 2005, American Interstate Insurance prepared the employer’s account statement, with the statement period identified as December 18, 2005 to December 18, 2006, with an amount due of $0.00.
  On June 27, 2006, American Interstate Insurance provided the employer was a copy of its final audit for the coverage period May 21, 2005 to May 21, 2006, for which an additional amount of $3,172.00 was due.
  Mr. Hlebechuk noted on this letter, “Does not seem to indicate a lack of coverage.” based upon the remark, “We appreciate your business and want to provide you the finest service possible.”
 

Clay Ellington, President of Home Insurance Center, confirmed that when the employer received and paid for the invoice on the final audit for the policy in effect from May 21, 2005 to May 21, 2006, the employer believed its payment of $3,172.00 was renewing coverage.  Mr. Ellington indicated he has handled the employer’s insurance coverage since the inception of the business and that based upon his experience with the Hlebechuks found their businesses practices exemplary and above board.  He further opined that although some attempt to bend the rules, the Hlebechuks are above doing so.  Mr. Ellington considered the circumstances leading to the employer’s lapse in coverage an honest clerical error and stated measures have been taken to prevent its reoccurrence.

Mr. Hlebechuk testified at hearing that Hallo Bay Wilderness Camp provides its clientele a remote destination from which to view bears.  He testified that although the business is located in Homer, that portion of the business that involves bear viewing is operated out of Katmai National Park.  He testified the thirteen year old business has grown in the last two years.  However, he also testified that in the past two years there have been serious delays due to weather.  He testified that the need for guides was reduced by 33 percent in 2006 due to weather cancellations and that he believes it will rise to 49 percent this year.  Mr. Hlebechuk testified that after all expenses are paid, the net profit of the business was approximately $40,000.00 in 2006.

Mr. Hlebechuk testified that one of the greatest expenses of the business is in marketing and advertising.  He testified it is his belief that tourists and visitors spend between $500,000.00 and $600,000.00 in the City of Homer and that these individuals are drawn to Homer based upon the money the employer spends on adverting.  Mr. Hlebechuk asserted that the employer’s advertising dollars are a benefit to the entire retail community of Homer.

Mr. Hlebechuk testified that the employer’s employees work at a remote location.  He testified the guided bear viewing occurs at Katmai National Park.  He testified the employees are unable to leave the remote location until the employer provides transportation.  

Mr. Hlebechuk testified that in the 20 years of conducting guided bear viewing he has never had anyone seriously injured.  He testified weekly safety meetings are held with the employees regarding all types of hazardous issues and on prevention of accidents.

Finally, Mr. Hlebechuk testified that he works with Homer Insurance Center for all of his insurance needs.  He testified that he was programmed to expect a renewal notice prior to the employer’s workers’ compensation insurance expiring.  He testified that annually, prior to the opening of the bear viewing season and usually in early May, he meets with his insurance agent to confirm that all the insurance policies of the business are paid for and in order.  He surmised that the workers’ compensation policy did not come up during the meeting with his insurance agent in 2006 because at that time, the workers’ compensation policy was still in effect.  

The Division recommends a finding that the employer failed to comply with AS 23.30.075 from May 21, 2006 to March 29, 2007.  It requested that this employer be held financially responsible for any occupational injuries that may have occurred during the time the employer failed to comply with AS 23.30.075.  The Division requested that the Board order the Workers’ Compensation Division's Fraud Investigation Section to monitor the employer for compliance with workers’ compensation requirements on a quarterly basis for a period of no less than one year.  The Division recommends assessment of a civil penalty under AS 23.30.080(f) based upon consideration of other employers with similar aggravating and mitigating factors and asserts that the appropriate penalty is between $5.00 and $15.00 per uninsured employee work day.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
FAILURE TO FILE PROOF OF INSURANCE 

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b) If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

We find our administrative records, the hearing testimony, and the admissions of Clinton Hlebechuk show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from May 21, 2006, until the effective date of a new workers’ compensation insurance policy, March 29, 2007.  We also find our administrative records reflect that the employer failed to show evidence of compliance within 10 days of cancellation of its workers' compensation insurance policy.  Although this employer clearly had opportunity to file evidence of compliance, we received no evidence of insurance for that period. 

Based on the consistent evidence of the hearing record, we find the employer failed to file evidence of compliance for the period from May 21, 2006 through March 28, 2007.  We conclude the employer was in violation of AS 23.30.085(a) for that period of time.  We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any possible claims of injury arising during the period in which it is in violation of AS 23.30.085.

II.
FAILURE TO INSURE

AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . 

AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by 
AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ....

We find, based upon the administrative record, the testimony of the Investigator Ellis, and the admissions of Mr. Hlebechuk, that Hallo Bay Wilderness Camp is an employer.  The employer has a general duty to provide workers' compensation insurance for its employees.  The evidence shows Hallo Bay Wilderness Camp has employed one or more persons as employees during the period from May 21, 2006 until March 29, 2007, and is subject to the Alaska Workers' Compensation Act (“Act”).  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Act.

We find, based on the employer's failure to provide evidence of compliance during this period that we must presume, as a matter of law, that the employer failed to insure or provide security as required by AS 23.30.075 from May 21, 2006 until March 29, 2007.  The employer has provided no evidence to rebut that presumption.  Based on our administrative record and the testimony of the employer, we find this employer failed to insure for workers’ compensation liability while still using employee labor from May 21, 2006 until March 29, 2007, and was in violation of 
AS 23.30.075(a).  

Further, under AS 23.30.075(b), we conclude Hallo Bay Wilderness Camp and Clinton Hlebechuk are directly liable for benefits under the Act for any possible claims arising during the period in which it was in violation of AS 23.30.085, from May 21, 2006 until March 29, 2007.  Based upon the employer’s lack of coverage, the Board finds the employer has elected direct payment of compensation for any claims arising during the period when it has been in violation of 
AS 23.30.075.
  In addition, the Board concludes the employer will be subject to the penalties provided in AS 23.30.080 for any claims arising from May 21, 2006 until March 29, 2007.  

III. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

We found above that the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give us the discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska. Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the past, violating AS 23.30.075 and AS 23.30.085.  Nevertheless, the record reflects the employer obtained workers’ compensation liability insurance on March 29, 2007, ten days after the Division’s intervention, and the investigator does not request a stop order.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time.  

IV. ASSESSMENT OF CIVIL PENALTIES

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may also assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075.

We found above that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075, from May 21, 2006 until March 29, 2007.  AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find that, dependent upon the facts of the case, our assessment may be between zero and $1,000.00 per day per uninsured employee.  We find the employer is subject to those penalties, and the Division has filed a Petition for those penalties.  

The Board’s former decisions discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, the risk of the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer properly accepted service of the Division’s petition and whether the employer violated a stop order, and the credibility of the employer’s promises to correct its behavior.  Based on these factors, we have found a wide range of penalties reasonable, based on the specific circumstance of the violation.

Our decisions In re Hummingbird Services,
 In re Alaska Native Brotherhood #2,
 In re Alaska Arts,
 and In re SOE,
 specifically discussed a number of the aggravating and mitigating factors identified above, in determining appropriate civil penalties under AS 23.30.080(f) in non-egregious cases.
  In those decisions,
 we found that a civil penalty of $15.00 per uninsured employee work day would be reasonable in cases in which the employer’s violation had not been egregious; the insurance lapse was a first-time offense; no employee suffered injury during the period of lapsed coverage; the employer fully and diligently complied with the state’s investigators; the employer immediately ceased violation; and the employer immediately reinstated workers’ compensation coverage for its employees.  

In the instant case, we find the employer failed to provide its employees workers’ compensation insurance for a period exceeding 10 months.  The employer reported to the Division that in the bear viewing season, during the period it was uninsured, between May 21, 2006 and March 29, 2007, it employed six employees, five of whom worked at the Hallo Bay Wilderness Camp.  The employer estimated the total number of days worked by its employees during its uninsured bear viewing season was 369.  Based upon careful review of the entire administrative record, to include the employer’s payroll records, the Board finds this number to be an extremely low estimate of the total number of uninsured employee workdays during the period May 21, 2006 to September 30, 2006.  As an initial matter, we find the estimation provided by the employer does not include the number of days worked by Simyra Taback Hlebechuk, the employer’s office manager who, unlike the employer’s seasonal employees, works 12 months each year.  Further, we find the employer’s payroll records for only six of its 15 employees identify the number of days these employees worked.  These six employees alone account for 373 uninsured employee work days.  Considering the limited specific facts available in the record of this case regarding the number of uninsured employee work days, we do not find a typical aggravation / mitigation analysis particularly useful in determining an appropriate penalty, for that reason we distinguish this case from those in which the Board has used that rationale to derive a civil penalty per uninsured employee workday.  

In another case, In re Alexandra Mayberry/Cooker, Inc.,
 the Board did not find an aggravation / mitigation analysis useful in determining an appropriate penalty because the specific facts available in the record of the case were limited.  The Board looked to other provisions in the Alaska Workers’ Compensation Act for additional guidance on determining minimum civil penalties and determined, based upon AS 23.30.082, which established the Alaska Workers’ Compensation Benefits Guaranty Fund (“WCBGF”), as follows:

The WCBGF was established to provide guaranteed benefits to workers who are injured while working for uninsured employers.  It appears from the statutory scheme that this fund is to be fed primarily by civil penalties assessed against uninsured employers under AS 23.30.080(f).  Although the statute provides the right for the WCBGF to recover paid-out benefits from the liable employers, our experience is that many uninsured employers are often recalcitrant, and often not in sound financial condition.  In our decisions, we have specifically recognized that the WCBGF may be liable in circumstances in which it may not be able to recover the benefits paid out.
  Accordingly, we must assume that civil penalties deposited into the WCBGF will serve a purpose equivalent to premiums paid to workers’ compensation carriers, enabling the fund to meet potential liability for benefits during periods of coverage of uninsured employees by the WCBGF.

The WCBGF has a limited history, as yet.  Nevertheless, we note that by its nature, the WCBGF is undertaking potential liability for unpredicted periods of workers’ compensation coverage, and for poorly predictable numbers of injured workers, in enterprises that may not be functioning well in the marketplace.  Given this inherent unpredictability, we do not believe it would be prudent or reasonable to anticipate the WCBGF will be able operate and meet its obligations as efficiently as an insurance carrier in a normal market.  In light of these factors and the specific facts of this case, we find it would be reasonable to assess civil penalties of at least double the normal commercial premium rate for the period an employer has failed to insure its workers.
   

In the instant case, the employer’s annual premium for workers’ compensation insurance is $9,543.00.  Prorated for the period the employer had uninsured employees, from May 21, 2006 through March 28, 2007, the premium would be $8,155.68.  In order to meet this statutory purpose for the civil penalties assessed under AS 23.30.080(f), and in accord with the rationale discussed in the Alexandra Mayberry / Cooker, Inc. case, we conclude the minimum penalty we assess the employer should cover at least double that amount, or $16,311.00.  

AS 23.30.080(f) provides for civil penalties to be assessed per employee, per day.  Based on the available record, we find that the employer failed to insure its staff for at least 742 employee work days, if not more.
  Assessed at $22.00 per day, this will result in a total civil penalty of $16,324.00.  On the specific facts of this case, we find this is a reasonable and appropriate penalty under AS 23.30.080(f).    

Under our broad procedural authority to protect the rights of parties, at AS 23.30.135, if payment of $16,311.00 within seven days of issuance of the Board’s decision and order is not within the employer’s budget, we will temporarily suspend the payment of the civil penalty, and refer this matter to Chief Investigator Paul Grossi to arrange with the employer a proposed payment schedule to submit for our consideration within 30 days.  We will retain jurisdiction over this issue.

V. Monitoring the Employer

The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Unit to monitor this employer’s compliance with our order to secure insurance, and we direct the Fraud Unit to investigate this employer at least quarterly, for one year, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  We here give notice to the employer that if it fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to a stop work order under AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f).


ORDER
1. The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.
2. Pursuant to AS 23.30.060, Hallo Bay Wilderness Camp and Clinton Hlebechuk are directly liable for any compensable claims arising during the period the employer was in violation of 
AS 23.30.075, from May 21, 2006 to March 29, 2007.

3. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly, for a period of one year to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
4. The employer shall pay a civil penalty of $16,311.00 under AS 23.30.080(f), for the period in which it was uninsured, to the Alaska Department of Labor, Workers’ Compensation Division, Workers’ Compensation Benefits Guaranty Fund, P.O. Box 115512, Juneau, Alaska 99811-5512.  
5. Under AS 23.30.135, we will direct Chief Investigator Paul Grossi to arrange, a proposed payment schedule for the civil penalty assessed under AS 23.30.080(f), to submit for our consideration within 30 days.  We will retain jurisdiction over this issue under AS 23.30.130.

6. Pending the monitoring process ordered above under AS 23.30.135 and payment of civil penalties assessed under AS 23.30.080(f) in the sum of $16,311.00 in accord with this Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Anchorage, Alaska on August 20, 2007.





ALASKA WORKERS' COMPENSATION BOARD
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Linda Hutchings, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� See Alaska Department of Labor Employee Count Maintenance dated 4/20/07, Hallo Bay Wilderness Lodge.  


� 4/4/07 NCCI Workers’ Compensation and Employers Liability Policy Binder, Hallo Bay Camp.


� Alaska Division of Occupational Licensing License Detail, Business Name: Hallo Bay Wilderness Camp, License Number: 275527, Business Type: Sole Proprietor, Owners: Clinton W. Hlebechuk.


� Id.


� See Hallo Bay Bear Lodge website printouts, pages 13-15 of the Division’s evidence introduced at hearing, AWCB Case No. 700002146.


� See NCCI, Alaska Policy and Coverage Provider, Insured Name: Clint Hlebechuk, Policy Effective Date: 5/21/05, Policy Expiration Date: 5/21/06. See also NCCI, Alaska Policy Cancellation / Reinstatement / Non-renewal, Insured Name: Clint Hlebechuk, Policy Effective Date: 5/21/05, Policy Expiration Date: 5/21/06; policy expired effective 5/21/06 for nonrenewal.


� Id.


� 3/12/07 Petition.


� 3/12/07 Discovery Demand.


� 3/12/07 Affidavit of Service By Mail, Richard Ellis.


� DOL, ESD Tax Wage List by Employer, 1st Quarter 2006 through 4th Quarter 2006, and 1st Quarter 2007, Hallo Bay Wilderness Camp.


� See Employer’s Calculations: Hallo Bay Wilderness Camp / Clinton W. Hlebechuk; Hallo Bay Wilderness Camp Payroll Records for the following employees:  Ryan Gragg, Trevor Kearney, Jeff Lindberg, Brenda Gregoire, Chris Wakaliuk, Mathew Gregoire, Fannie Miller, Frank Massaro, Kevin Copley, Alexis Adsit, Gary Carter, John Pendergraft, Jeff Parish, Meghan Luke, and Linda Fitzgerald.


� 4/7/07 Basic Information & Comments regarding Hallo Bay Wilderness Camp, Clinton Hlebechuk.


� 11/4/05 Interim Audit, American Interstate Insurance Company, Inc.; Insured: Clint Hlebechuk; Agency: Homer Insurance Center, Inc.


� Id.


� 12/5/05 Letter to Clint Hlebechuk from Heather Holt, Audit Integrity Analyst, American Interstate Insurance Company.


� 12/8/07 American Interstate Insurance Company, Account Statement, Clint Hlebechuk.


� 6/27/06 Letter to Clint Hlebechuk from Glenda Averitt, Premium Billing Specialist, American Interstate Insurance Company.


� Id.


� 4/3/07 Letter to Richard Ellis from Clay Ellington, President, Homer Insurance Center


� Simyra Taback Hlebechuk’s wages for the period 5/21/05 – 5/21/06 were $32,000.00, taken from the final audit conducted by American Interstate Insurance Company.


� See AS 23.30.060.  


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) [$15.00 per employee per day], In re Alaska Sportfishing Adventures, LLC, AWCB Decision No. 07-0040 (March 1, 2007) [$20.00 per employee per day], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day]; In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 (May 8, 2007) [$35.00 per employee per day]; In re EM Enterprises, Inc., AWCB Decision No. 07-0104 (April 25, 2007) [$35.00 per employee per day], In re Thompson Log & Gift, AWCB Decision No. 07-0062 (March 23, 2007)[$5.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Academy of Hair Design, AWCB Decision No. 07-0122 (May 10, 2007) [$70.00 per employee per day]; In re Davide James, d/b/a The James Co., AWCB Decision No. 07-0143 (May 30, 2007) [$13.00 per employee per day], In re Alexandra Mayberry/Cooker, Inc., AWCB Decision No. 07-0032 (February 23, 2007) [$11.00 per employee per day]; .


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0113 (May 8, 2006).


� AWCB Decision No. 07-0036 (February 27, 2007).


� AWCB Decision No. 07-0037 (February 27, 2007).


� But, see, e.g., decisions involving other criteria: In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) )[$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day] ], and In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day].  


� See also, In re KD Sinnok Arts and Crafts, AWCB Decision No. 07-0069 (April 2, 2007), In re Alaska Outboard, AWCB Decision No. 07-0049 (March 9, 2007), In re Dale Potter, AWCB Decision No. 07-0028 (February 20, 2007), In re Bermudez, et al, AWCB Decision No. 07-0013 (January 26, 2007), In re Lighthouse Therapeutic Massage, AWCB Decision 07-0076 (April 4, 2007).    


� AWCB Decision No. 07-0032 (February 23, 2007).


� See, e.g., Simons v. Fairbanks Nissan, AWCB Decision No. 06-0017 (January 24, 2006), and AWCB Decision No. 06-0097 (April 25, 2006).


� In re Alexandra Mayberry/Cooker, Inc., AWCB Decision No. 07-0032 (February 23, 2007) at 9-10.


� The Board arrives at 700 uninsured employee work days based upon review of the employer’s payroll records in conjunction with the Basic Information & Comments regarding Hallo Bay Wilderness Camp provided by Mr. Hlebechuk on April 7, 2007.  This document indicates Simyra Taback Hlebechuk, office manager, is on the payroll 12 months of the year and operates the Hallo Bay Wilderness Office during the closed season conducting advertising, marketing and booking for the upcoming season.  The Board attributes 180 uninsured employee workdays to work performed by Simyra Taback Hlebechuk during the period the employer was uninsured.  Based upon the Pay Stubs for Alexis Adsit, Gary Carter, John Pendergraft, Jeff Parish, Meghan Luke, and Linda Fitzgerald we find these six employees worked a total of 373 uninsured work days.  Based upon the April 7, 2007 Basic Information document and employees’ pays stubs, we find Fannie Miller, Frank Massaro and Kevin Copley each worked 63 days, for a total of 189 days.  We are unable to determine the number of days worked by Ryan Gragg, Trevor Kearney, Jeff Lindberg, Brenda Gregoire, Chris Wakaliuk or Matthew Gregoire.  


� AS 23.30.130.  See, also, In re Wrangell Seafoods, AWCB Decision No. 06-0135 (May 26, 2006).
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