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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	RALPH P. MOORE, 

                                       Employee, 

                                              Applicant,

                                                   v. 

AFOGNAK NATIVE CORP.,

                                       Employer,

                                                and 

ZURICH AMERICAN INS. CO.,

                                       Insurer,

                                            Defendants.

	)

)

)

)

)

)

)

)

)

)
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)
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)

)
	FINAL DECISION AND ORDER

AWCB Case Nos.  200320198M, 200324429
AWCB Decision No.  07-0299
Filed with AWCB Anchorage, Alaska

on September 28, 2007


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional benefits on May 22, 2007 at Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.   Attorney Jeffrey Holloway represented the employer and insurer.  We kept the record open to allow the employee an opportunity to supplement his affidavit of fees and the employer an opportunity to object.  We closed the record on June 14, 2007 when we first met after receiving the additional pleadings.  


ISSUES
1. Whether causation for the employee’s present left knee condition can be attributed to 2003 work-related injuries.  

2. If so, whether the employee’s current need for medical treatment is related to a work-related injury.  

3. If applicable, whether to award attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE
The employee began working for the employer on May 1, 2000 as a quality control timber faller.  The employee’s left knee injuries with this employer date to October 23, 2003, and December 11, 2003.  The employee testified, however, that he has worked in the timber/logging industry for at least 35 years, primarily in Washington and Alaska.  Understandably, he has sustained other injuries throughout his career.  

The employee was born in 1945.  According to a Washington State, Department of Labor and Industries Accident Report, the employee was injured on June 27, 1987 while falling trees for a different employer.  The employee suffered bilateral injuries to both legs, when a “tree fell and hit both legs.”  After initial conservative treatment, the employee began treating with K. L. Partlow, M.D., a surgeon.  In his December 2, 1987 operative report, Dr. Partlow suspected a possible torn left medial meniscus and performed an “arthroscopic exam and debridement and drilling.”  His post-operative diagnosis was “chondral fracture, medial femoral condlyle.”  A pathology report from that date also found:  “sections show fragments of degenerating cartilage and mature adipose tissue.  Significant inflammation is not identified.”  A followup radiographic report of both knees performed on April 5, 1988 found early degenerative osteoarthritis at the patellofemoral joints, bilaterally, and degenerative lipping at the anterior superior corner of the right and left patella.  

At the request of the Washington Department of Labor and Industries, the employee was evaluated by Loy Cramer, M.D., an orthopedic surgeon, on May 5, 1989.  Dr. Cramer diagnosed:  “Status post chondral fracture, medial femoral condyle, left (historically related to injury of 27, June 1987);  Status post knee sprain, left, relative to earlier injury.”  Dr. Cramer felt that further treatment would not significantly improve the employee’s condition, and found:  “There is a physical impairment of the left knee equivalent to 15% amputation value at the knee.  This takes into account the deformity from the chondral fracture, as well as the decrease in flexion of the knee.”  

In a chartnote dated December 8, 1995, Dr. Partlow noted an injury to the employee’s knee from a twisting incident;  he recommended an exercise program, cortisone injection, and wearing an “unloader” brace.  Dr. Partlow noted:  “He may eventually wind up needing a valous osteotomy.”  

In his December 13, 1996 chartnote, Dr. Partlow noted the employee continues to work “in the woods” with “good effect,” except for slight irritation from his brace.  Dr. Partlow diagnosed “DJD [degenerative joint disease], medial compartment, generally good response to the unloader brace.”  Dr. Partlow recommended additional strengthening and a new strap for the brace.  

In a report dated December 15, 1998, Dr. Partlow assessed left knee pain complaints, with intermittent right knee complaints.  Dr. Partlow noted “X-ray shows moderate to advanced tricompartmental disease, pretty much a matched set with the right side.”  Dr. Partlow diagnosed:  “DJD approaching end stage.”  Dr. Partlow opined:  “I think he would be a reasonable candidate for a hyaluronic acid injection,” which was later scheduled.  

The next significant event was the employee’s October 27, 2003 injury.  At the May 22, 2007 hearing and his May 9, 2005 deposition, the employee testified regarding this incident.  He testified that as he was getting out of a skiff after tending to a log jam, the employee slipped and fell, landing on both knees and his left elbow.  He hit on a barkless boomstick log about 30 inches in diameter.  He was able to continue to work the rest of the day, although he felt immediate, extreme pain.  Although his elbow required to be drained a few times, he has no further elbow symptoms since.  The employee was able to keep working by “hobbling” around.  (Moore dep. at 36 - 37).  On October 31, 2003 the employee presented to the Kodiak Island Ambulatory Care Clinic with left elbow and bilateral knee complaints.  John Koller, M.D., the emergent care physician noted in pertinent part to the employee’s knees:  

Apparently he has a background of history of some degenerative knee problems, but they have been doing fairly well for him the past two years until this incident.  . . . O[bjective]:  Knees:  He has a mild effusion in both knees.  There is tenderness in the anterior compartment.  There is no significant bruising or skin abrasion.  He has pain with range of motion, flexion and extension.  The collateral ligaments appear intact.  Negative anterior Drawer, negative Lachman’s maneuver.  There is slight crepitance in both knees.  He walks with a somewhat painful gait, not favoring one knee over the other.  Procedure:  . . . Knees were injected with 80 mg Methyleprednisolone mixed with 1 cc 1% Lidocaine, both done under sterile prep and drape.  He tolerated the procedure well, had fairly immediate relief of pain symptoms, and was exhibiting good range of motion and ambulation afterward.  P[lan]:  He may experience a slight flare-up in his knees over the next day or two but then should subside.  Continue applying ice, anti-inflammatories, and shark cartilage daily.  Follow up if he continues to have problems.  Return to work and increase his duties as he tolerates.  

On November 24, 2003, the employee presented to Providence Kodiak Island Medical Center, when his elbow was drained again.  The only mention of the employee’s knees is as follows:  “He had had knee problems in the past and so was given a steroid injection in each knee to prevent problems from the fall.  He states his knees have done well.”  

On December 11, 2003 the employee was injured again.  At page 38 – 39 of his deposition the employee described the events as follows:  

Okay.  That’s when I slipped - - what I was doing, I was walking down a snow and ice covered dock.  It was probably a 60 percent incline.  I had my corks on.  And there was fresh snow, and my feet went out from under me.  I slipped and fell, and I fell off of the dock, and the only thing that kept me from going in the water was there was about a sic-inch spike drove through part of the dock, and it hooked on my pant leg, and that’s what kept me from falling into the water.  

And it hooked into my left pant leg, and I went off the dock, and when I went off the dock, I had a drill in my hand.  I lost my drill in the water, but it put - - it put all of the strain on the left knee, because I came up tight against a brace that was on the dock with the upper part of my leg, and my body swung, and then I finally managed to get back up, but if it wouldn’t have been for the spike, I would have fell in the bay.  That’s how it occurred, and that’s what’s injured the left knee. 

The employee testified he felt immediate pain, but was able to continue to work the rest of the days.  The employee did not seek medical care in Kodiak for the December 11, 2003 incident.  The employee was aware he was about to be laid off due to the employer’s secession of logging operations.  The employee’s last day was December 16, 2003.  (Id. at 39 - 40).  

On December 23, 2003 the employee again sought treatment with Dr. Partlow.  In his report of that same date, Dr. Partlow noted in pertinent part:  “he has had a long history of knee problems dating back a number of years.  In 1999 he had Synvisc which he thought was useful.  He has had a couple of work-related injuries where he has twisted his knee and is having more discomfort.”  Dr. Partlow noted that the X-ray reports showed “end-stage medial compartment DJD with moderate tricompartmental changes.”  In his “Impression” section Dr. Partlow opined:  “His pain is due to his arthritis.  His industrial injuries have flared up his arthritic pain.”  On January 29, 2004, Olympia Orthopaedic Associates issued a report that the employee was temporarily unable to work, but would be able to return to work on January 26, 2004.
  A physical therapy notes indicates the employee began physical therapy on January 22, 2004.  

In his May 25, 2004 chartnote, Dr. Partlow noted:  “I reviewed the x-rays with him and discussed his options.  He had basically end stage tricompartmental disease.  His surgical options would be an open debridement and removal of the osteophytes which is occasionally effective and might buy him a few years.  Another option would be total knee replacements which would limit the places that he could work.”  

At the request of the employer, the employee was evaluated by Mark Leadbetter, M.D., on July 24, 2004.  In his “Diagnostic Studies” section, Dr. Leadbetter noted:

X-rays of both knees dated 12/23/03 were reviewed.  There are marked tricompartmental arthritic changes of both knees and the medial joint line is basically obliterated on both these weightbearing films.  

X-rays dating back to 1998 show marked tricompartmental arthritic changes of both knees.  

X-rays of the right knee dating back to 1995 show tricompartmental arthritic changes of both knees, which is rather significant.  


In his “Impression” section, Dr. Leadbetter diagnosed:  “1.  Marked degenerative changes of both knees, pre-existing the industrial injury of 10/27/03.  2.  Contusion left knee, industrially related.  3.  Contusion left elbow, industrially related.  4.  Olecranon bursitis left elbow, industrially related.”  Dr. Leadbetter opined that the employee is medically stable in regards to his industrial injuries, suffered no permanent impairment from the work injuries, and that no additional treatment is related to the work injury.  He explained:  

The claimant’s contusion on his left knee and olecranon bursitis in his left elbow are felt to be industrially related to the 10/27/03 industrial injury and are felt to be healed and resolved without ongoing symptomatology.  The claimant’s ongoing complaints regarding his knees, particularly his left knee, is secondary to his rather marked pre-existing degenerative condition of his left knee.  This has clearly been evidenced by x-rays pre-existing the industrial injury of 2003 with rather marked changes of all three compartments of his left knee.  

In a response from Cascade Vocational Services, Inc., Dr. Partlow checked “Yes” to the question, “Enclosed is the Independent Medical Exam that was completed on July 24, 2004.  Do you concur with the report?”  Dr. Partlow commented:  “He should have PPD rating from his prior industrial injuries.”  In a report dated October 29, 2004, commented regarding the employee’s knee complaints:  “I would agree with L&I’s assessment that the most recent injury did not materially affect the arthritis in his leg aside from symptomatically.  I think his long ago injuries have led directly to his degenerative arthritis.”  

In his January 5, 2005 report, Louis Kretschmer, M.D., an orthopedic surgeon, noted a final diagnosis of Degenerative disease of the left knee.  The doctor provided a steroid injection and contemplated a total knee replacement.  In his January 24, 2005 report, Dr. Kretschmer provided a right steroid injection, and contemplated bilateral total knee replacements.  In his April 1, 2005 report, Dr. Partlow wrote, in a letter to the employee, as follows:  

This is to confirm that, according to your medical chart in my office, you had informed me during an office visit dated October 6, 1987 that your had had no trouble with your knees prior to an industrial accident in 1987.  Since that time, you have gone on to need a couple of arthroscopies which included knee debridements and meniscectomies.  As a result, you now have posttraumatic degenerative joint disease.  It is my feeling that all of your current knee problems stem from that initial industrial injury.   

At the request of the employer, the employee was evaluated again by Dr. Leadbetter on May 13, 2005.  Dr. Leadbetter primarily commented on the second incident of December 11, 2003 in conjunction with the October 27, 2003.  Dr. Leadbetter reiterated his previous opinion that the employee only suffered a temporary aggravation of a pre-existing condition from the 2003 work incidents.  

Apparently on referral from Dr. Partlow, the employee was evaluated by Stephen Snow, M.D., on July 26, 2005;  in his report of that date he noted in his “Plan” section:

I injected both knees today with Marcaine and Depo-Medrol.  To me it appears fairly straight-forward that his initial injuries sustained in 1987 have caused a natural progression of osteoarthritis.  He is in need of bilateral total knee replacements.  I think the likelihood of his 1987 injury causing his problems is more than 50% on a more-likely-than-not basis.  He will follow-up with Dr. Partlow.  

On October 10, 2005 the employee filed an “Application to Reopen Claim due to worsening of condition” with Washing Labor and Industries.  The employee noted:  “I would like to ‘join’ this claim with Alaska claim to obtain new knees.”  Dr. Partlow also signed the Application on October 21, 2005 noting a need for kneel replacements.  A “Notice of Decision” was issued on December 21, 2005, noting: “The department denies the reopening of this claim because no medical documentation has been provided to the department as required by law.”  

In response to an inquiry by the employer’s counsel, Dr. Partlow answered “No” to the following question on May 19, 2006:  “[A]re either or both of the work injuries of October 27, 2003 or December 11, 2003, ‘a substantial factor’ in bringing about the need for total knee replacements.”  

At the request of Silver Bay Logging (the employee’s employer in 1998), the employee was evaluated by Brian Tallerico, D.O., on June 10, 2006, and asked whether the employee’s employment with Silver Bay Logging or Afognak were substantial factors in the employee’s present need for knee replacement surgery.  In pertinent part, Dr. Tallerico opined:  

In my opinion, the December 11, 2003, incident is a substantial factor in the need for medical treatment and his disability.  As noted above, Mr. Moore’s bilateral knee history is rather complex and is crowded by the multiple claims, surgeries and even unreported incidences.  In my opinion, he definitely had knee problems stemming from a 1987 injury to his left knee that was aggravated over and over again by multiple injuries since that time, including this December 11, 2003, incident.  The way Mr. Moore describes his incident to me, he did sustain a torsional stress to the knee when his pant leg got caught by a hook when he slipped from his skiff.  

I was able to answer the two statement in the affirmative given above:  1.  The condition would not have occurred at the time it did, the way [it] did, or to the degree that it did but for the employment.  2.  Reasonable people would regard it as a cause and attach responsibility to it.  

The injury of December 11, 2003, resulted in aggravation of the preexisting degenerative condition of the left knee.  I think that aggravation was a substantial factor in his need for treatment.  

Dr. Tallerico further opined that the December 11, 2003 injury aggravated his degenerative left knee condition.  He also opined that also at least one of the injures with Silver Bay would be a substantial factor in his current need for his left knee replacement.  Dr. Tallerico testified consistent with his written opinion in his May 16, 2007 deposition.  

Based on the disputes between the physicians, John McDermott, M.D., F.A.C.S., performed a second independent medical evaluation (SIME) on November 28, 2006, at the request of the Board.  In his “Conclusions” section, Dr. McDermott opined:  

Diagnosis:  it is my opinion that the patient is status post right total knee replacement for bilateral degenerative and posttraumatic arthritis of the knees.  

The support for the objective findings are x-rays reports indicating degenerative arthritis that include a report as early as 4/8/88.  Further x-ray reports suggest progression of this, supported by the objective findings at today’s examination of crepitation unilaterally on the left, status post right knee replacement surgery, manifested by surgical scar.  

With respect to causation, I do not believe that either the 10/27/03 or the 12/11/03 injuries were a substantial factor in the causation of his left knee condition.  Dr. Partlow’s medical records, supported by Dr. Ledbetter’s (sic) examinations and other available consultations and records indicate the ongoing progressive process and his acknowledged need for total knee replacement, antedating these dates.  

The patient subjectively reports an increase in symptoms as a result of the falls, but there are no changes in the objective findings in the records supplied, and with the history of multiple other injuries, including a question of previous industrial claim involving the left knee, I am unable to acknowledge more than a temporary subjective aggravation of the condition.  No objective evidence is identifiable.  

With respect to causation, Dr. Partlow’s records and the additional examinations and x-ray findings support a diagnosis of bilateral degenerative arthritis which was of a progressive nature, requiring multiple treatments, both antedating and following the episodes under consideration here.  I believe his need for total knee replacement would have progressed, despite any specific injury.  His need for total knee replacement is the result of progressive cartilaginous degenerative changes described in the medical records.  

In response to his Washington Labor and Industries denial, the employee wrote to Thomas Hollowman, Claims Manager, as follows in his January 31, 2007 letter: 

This letter is in regards to reopening case # K303942; A left knee injury to Ralph P. Moore in 1987 while cutting timber for Don Zepp Logging.

The knee needs to be replaced, Dr. Kenneth L. Partlow, will state in supporting documents.  I probably would have been treated for this accident with cortisone or pills in Washington but there were other accidents in the meantime and I claimed those to receive treatment.  These accidents were minor but required cortisone shots and all the accidents occurred in Alaska.  This is one reason I believe the 7 year statute or rule should be waived in my favor.  I had the right knee replaced by a private insurance company from Alaska.  

The other private insurance company is balking and likely will not pay for the left knee replacement even though it would have been the last injurious exposure.  This is due to Dr. Partlow’s letter of April 1, 2005 where he states, “all of your current knee problems stem from that initial (1987) industrial accident.”  Dr. Stephan Snow’s letter of July 26, 2005, which is a second opinion, agrees with Dr. Partlow’s statement.  The IME Drs. Leadbetter and McDermott both agree with Dr. Partlow as does Dr. Louis f. Kretschmer.  

In his letter to the employee’s counsel of April 26, 2007, Dr. Partlow wrote:   “It is my opinion that the October 27, 2003, injury that Mr. Moore sustained at work was a cause of the need for further treatment to his knee, but not a cause of underlying arthritis, which was already end-stage at the time of injury, and reaggravated a preexisting condition.”  Dr. Partlow reiterated this position by responding “Yes” to the employee’s counsel’s inquiry asking whether the December 11, 2003 incident was a cause of the need for further treatment, but not a cause of the employee’s underlying arthritis.  

The employee argues that his 2003 injuries with the employer aggravated his pre-existing condition to the extent that his then emergent symptoms required the need for medical treatment, his knee replacement surgery.  The employee asserts that this culmination of injuries over time, ending with the 2003 injuries necessitated his needed medical treatment.  Had it not been for the last two, 2003 injuries, the employee would not have needed treatment.  The employer argues that the employee suffered only a temporary aggravation of long pre-existing condition.  The employer further argues that any minor injury from 2003 would have long since been resolved.  Furthermore, the employer argues that the employee was not disabled due to the minor injuries in 2003, he never missed any time from work, and continued to work until logging operations were terminated.  The employer asserts that the employee is not entitled to any additional medical benefits, or indemnity benefits associated with the 2003 injuries.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony and opinion of Tallerico that the employee’s 2003 work injuries aggravated his preexisting condition, necessitating his need for treatment, that the employee has attached the presumption that his claimed condition is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports and opinions of Drs. Leadbetter, McDermott, Kretschner, and Partlow, that the employee only suffered temporary aggravations of a preexisting condition in 2003.  We do so without weighing credibility, and accordingly find that the employer has rebutted the presumption that the employee’s current knee condition is related to work injuries in 2003.  Specifically, all doctors related his knee condition and need for treatment to his preexisting degenerative condition, dating to at least 1987.  

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 2003 work injuries were a cause of his alleged current disability and need treatment.  We find he has not. 

We give the most weight to the opinion of the employee’s treating physician, Dr. Partlow that the 1987 injury is the true underlying cause of the employee’s current need for treatment.  This opinion is soundly joined by the opinion of Dr. Kretschner, another treating physician, Dr. Leadbetter, and the Board’s SIME physician, Dr. McDermott.  We give little weight to the opinion of Dr. Tallerico, a physician hired by a third employer, not associated with the current dispute, therefore, the Board finds his opinion may be biased.  We recognize that in DeYoung v. NANA/Marriott, 1 P3d 90 (Alaska 2000), our Supreme Court held that an aggravation of symptoms can be a compensable injury.  However in the present case, we find that any aggravation of the employee’s symptoms was temporary and transient.  The employee missed no time from work associated with his injuries.  He did not seek formal treatment with his treating physician until December 23, 2003, nearly two weeks after his last aggravation.  We find in his January 31, 2007 letter to Washington Labor and Industries, the employee himself characterized his 2003 injuries as minor and attributed his need for treatment to his 1987 injury;  the employee relied on his long term treating physician, who we find knew his condition best, who opined “all of your current knee problems stem from that initial (1987) industrial accident.”  We also find, as Dr. McDermott aptly pointed out, the objective evidence, the x-rays dating to 1988 prove the degenerative progression of the employee’s knee condition, and we believe, as Dr. McDermott opined, the employee would have needed knee surgery regardless of his employment with the employer and the 2003 minor aggravations.  

Based on a preponderance of the overwhelming medical evidence, in particular the substantiated objective record, we conclude that the employee suffered temporary aggravations of a long pre-existing condition in 2003.  Accordingly, we conclude that any aggravation to his knee condition(s) would have resolved shortly after his employment ended in December of 2003.  We conclude the employer is no longer liable for the any medical care or timeloss benefits associated with the employee’s knee condition.  As the employee has not prevailed on his claim, his associated claim for attorney’s fees and costs are also denied.  


ORDER
The employee, at most, suffered a temporary aggravation of long standing preexisting knee condition.  His claim for continuing benefits associated with the 2003 aggravations is denied and dismissed.  

Dated at Anchorage, Alaska on September 28, 2007, 2007.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RALPH P. MOORE employee / applicant; v. AFOGNAK NATIVE CORP., employer; ZURICH AMERICAN INS. CO., insurer / defendants; Case Nos. 200320198M, 200324429; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 28, 2007.  






Robin Burns, Clerk
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� The employer is listed as “Sherry Riggs” and the telephone and fax number are for Ward North, the employer’s workers’ compensation adjuster.  


� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s 2003 dates of injury pre-date this statutory change.  
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