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	FINAL DECISION AND ORDER

AWCB Case No.  200322134
AWCB Decision No.  08-0027

Filed with AWCB Anchorage, Alaska

on February 22, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claims for benefits on December 6, 2007, in Anchorage, Alaska.   Mr. Blake Miell (employee) represented himself.   Attorney Colby Smith represented the employer and insurer (employer).  We closed the record on December 6, 2007, at the end of the hearing.  We reopened the record to allow parties to file medical records referenced in briefing and at hearing.  An updated Medical Summary was filed on January 3, 2008.  We closed the record again when we next met on January 8, 2008.


ISSUES
1. Whether the employee’s right knee claim is time barred under AS 23.30.100.

2. Whether the employee’s right knee condition is compensable under AS 23.30. et. seq. 

3. Is the employee entitled to permanent total disability (PTD) benefits, under AS 23.30.180?

3.
Is the employee entitled to additional total temporary disability (TTD) benefits, under 
AS 23.30.185?

4.
Is the employee entitled to additional permanent partial impairment (PPI) benefits, under 
AS 23.30.190?

5.
Is the employee entitled to additional medical benefits, under AS 23.30.095(a)?

6.
Is the employee entitled to penalties, under AS 23.30.155(e)?

7.
Is the employee entitled to interest, under AS 23.30.155(p) and 8 AAC 45.142?


SUMMARY OF THE EVIDENCE

I. HISTORY OF THE CASE

The employee injured his left knee on August 13, 2003, while working for the employer as a carpenter.  The employee was fifty-one years old at the time of injury.
  On November 21, 2003, the employee was seen by Richard W. Garner, M.D.  The employee reported “left knee pain when he knelt on a joist in August” and continuing.  Dr. Garner reviewed x-rays and his assessment was: “essentially unremarkable left knee except possible, minimal chondrocalcinosis, medial patella” and he also noted a moderately large effusion in the left knee.  Dr. Garner administered a steroid injection into the employee’s left knee. 

 On November 26, 2003, the employee signed a Report of Occupational Injury or Illness (ROI) which was filed with the Board on December 29, 2003: with a reported injury date of August 13, 2003.  In the ROI, the employee described his injury as “injured left knee” from “kneeling down between two joist.” 

On December 18, 2003, the employer accepted the employee’s claim and began paying TTD benefits.
  Also on December 18, 2003, the employee saw Dr. Garner, who reported the employee told him he had returned to work but that the pain in his left knee persisted.  Dr. Garner assessed: “1. Tear, left medial meniscus. 2. Left knee effusion. 3. Hypertension.”   Dr. Garner recommended an MRI
 and restricted the employee from working through December 29, 2003.
  

On December 24, 2003, the employee underwent an MRI of his left knee.  John J. McCormick, M.D., evaluated the MRI and reported his impressions as a complex tear of the posterior horn of the medial meniscus, anterior subluxation of the anterior horn of the medial meniscus, evidence of bone contusions, a high-grade sprain of the anterior MCL and a joint effusion with a popliteal cyst.
  

On December 29, 2003, Dr. Garner saw the employee for followup on the MRI.  The employee reported some effusion recurred in his knee and pain with abulation.  Dr. Garner assessed:  “1. Tear, left medial meniscus. 2. Bone bruise, left medial tibial plateau and, to a lesser extent, the left medial femoral condyle. 3. Chondromalacia of the medial femoral condyle.”    Dr. Garner reported: “there is no way to know what the MRI scan would have looked like prior to the current one, but it would certainly be reasonable to believe he tore the cartilage in August and is now developing degenerative change in the medial joint secondary to entrapment of the meniscal tear.”  Dr. Garner recommended an arthoscopic medial meniscectomy and chondroplasty of the medial femoral condyle.
  Dr. Garner removed the employee from work until April 14, 2004, in anticipation of a 3 month post surgery recovery.  The employee did not proceed to have the recommended surgery.
On January 30, 2004, the employee telephoned Dr. Garner’s office and advised the adjuster was sending him to an EME
 in February 2004.  The employee reported “right knee pain mimicking left knee” that “started same time as left knee but he did not report it.”
   On February 3, 2004, the employee saw Dr. Garner “at his own request for evaluation of his right knee.”  Dr. Garner noted: “His problem now is with the right knee.  He has noticed that the right knee is aching and it tends to have “heat” in it.  He has had no significant injury.  He is having no locking, catching or effusion in the right knee.”  Dr. Garner reviewed x-rays of the right knee and noted “only the barest hint of some early degenerative changes” and “I really could not describe this as showing any osteoarthritis.”  Dr. Garner did not recommend an MRI and suggested rechecking the right knee only as needed.

On February 20, 2004, the employee saw Steven J. Schilperoort, M.D., for an EME.  The employee reported he had not worked since December 11, 2003.  He denied knowledge of any previous left knee injury.  Dr. Schilperoort noted a June 16, 1997 Physician’s Report, indicates the employee suffered an injury to the back of his left calf while working for a former employer.
  Dr. Schilperoort noted the employee “denied any new injuries since the 08/03/03 episode.”  The employee did identify that he had had prior symptoms in his contralateral right knee and explained it was x-rayed and had spontaneously resolved.  Dr. Schilperoort opined that the employee had pre-existing chondrocalcinosis (pseudo gout), a temporary aggravation of the pre-existing chondrocalcinosis related to the work incident and a degenerative complex tear of the medial meniscus that pre-existed the reported work incident.   He explained that “were the meniscus tear the primary cause of the effusion, cortisone injection would have no effect.  The response to the cortisone injection establishes the cause of symptoms as the pseudo gout.”  He further explained that the way the employee explained how he injured his left knee on August 3, 2003, was “not a mechanism of injury that could reasonably create a meniscus tear.”  He opined that arthroscopic surgery would confirm his diagnosis, but that arthroscopic surgery was not indicated because the meniscus tear was not the cause of the employee’s knee symptoms.  Dr. Schilperoort predicted that the arthroscopic meniscectomy recommended by Dr. Garner would result in: “1. No significant general net changes in symptoms following a two to four week time for the post-operative swelling to subside. 2. I also predict that there would be no net improvement in Mr. Miell’s overall functional ability.  The problem is not the meniscus tear.  The problem is the chondrocalcinosis.”
  

On April 19, 2004, Dr. Schilperoort responded to the employer’s request to clarify his EME report. He again explained his opinion that the movements the employee explained occurred on August 3, 2003, could not cause a meniscus tear.  He opined that the employee’s delay of over three months before seeking medical care for his claimed August 3, 2003, injury was “well beyond the window to implicate the 08/03/03 episode as having any causal relationship to his condition necessitating his November 2003 initial physician visit.”   He responded specifically to Dr. Garner’s conclusions and explained why he believed the employee’s pain was caused by chondrocalcinosis and not a meniscus tear.  Dr. Schilperoort concluded that the reported work injury was not the causal factor for the employee seeking treatment in November 2003 and stated “This examiner views the stated injury date of 08/03/03 as an excuse, not a reason.”
  On April 28, 2004, based on Dr. Schilperoort’s reports the employer controverted all benefits.

On July 21, 2004, the employee attended a Second Independent Medical Evaluation under AS 23.30.095(k)(SIME) with Douglas G. Smith, M.D.  Dr. Smith diagnostic impression was: 

Left knee pain and swelling. 

1. Medial meniscus tear (MRI 12/24/03). 

2. Bone contusion and sprain of the medial collateral ligament (MRI 12/24.03). 

3. Medial compartment osteoarthritis (X-ray 7/21/04).  

Dr. Smith found “no objective evidence of pseudogout or chondrocalcinosis.” Dr. Smith explained the employee’s condition “could be accounted for by the meniscus tear” indentified on the 2003 MRI or from medial compartment osteoarthritis shown on the July 21, 2004 X-ray.   He further explained that his findings were “not really incompatible with the history of prior trauma” in August 2003.  Dr. Smith stated that he could not determine whether the reported work incident aggravated a pre-existing condition.  Dr. Smith declined to recommend what additional treatment was appropriate but opined that arthroscopic surgery would not be unreasonable.  Dr. Smith opined that if the employee did not proceed with surgery, the employee’s condition was medically stable as of July 21, 2004.  Based on the subsequent December 14, 2004 Physical Capacities Evaluation, Dr. Smith opined that the employee “could perform the capacity of rough carpenter.”
  Dr. Smith opined that if the employee did not proceed with surgery, an eight percent whole person PPI rating would be most appropriate.

On July 31, 2004, the employee went to the Providence Alaska Medical Center emergency room for right knee swelling.  David G. Ingraham, M.D., reported the employee explained “He was kneeling down today while working and felt pain in the lateral aspect of his right knee.”
  Dr. Ingraham’s assessment was: “Right knee injury, appears to be resolving, most likely contusion or sprain.”  The discharge instructions by Registered Nurse Kristine Walker stated: “Right knee injury resolved” and “Reassure, I do not think there was any serious injury to the right knee.”

On December 14, 2004, the employee underwent a Physical Capacities Evaluation (PCE) at Seethaler Physical Therapy by Larry Seethaler, L.P.T.  The PCE reported the employee meet the physical requirements of the job description for Rough Carpenter.  Mr. Seethaler noted: “The patient was in agreement with this assessment.  However, he was quick to point out that as the workday proceeded his performance would decrease.  This is due to his subjective complaint of left knee pain.”

On February 17, 2005, a prehearing conference was held at which the employer received a copy of Dr. Smith’s report.  On February 24, 2005, the employer sent the employee a letter rescinding its February 20, 2004, controversion and reinstated time-loss benefits. The letter stated:

Previously, all workers’ compensation benefits were controverted from February 20, 2004 ongoing per the IME report of Dr. Schilperoort.  Dr. Smith, the SIME physician, however, opined that your knee condition was related to a work injury and future treatment including arthroscopic surgery with a medial meniscectomy would be a reasonable and necessary form of treatment, if you desire surgical intervention.  Dr. Smith opined that if you decide to go forward with surgical intervention you are still not medically stable.

At the February 17, 2005 prehearing conference, you stated that you have not worked since this injury occurred and that you intended on proceeding forward with Dr. Smith’s recommended surgery.  As a result of Dr. Smith’s SIME report and your statement at the prehearing conference, the employer and its workers’ compensation carrier revises its prior controversion of all benefits. 

On May 19, 2005, the employee saw Dr. Garner for follow up regarding his left knee complaining of persistent anterior medial pain and perception of instability.  Dr. Garner’s assessment was tear of left medial meniscus and early degenerative/osteoarthritic change of medial left knee.  Dr. Garner recommended employee consult with Steven S. Tower, M.D., regarding treatment options including: realignment procedure, medial meniscectomy with possible chondroplasty or pickplasty of the medial joint.  Dr. Garner stated he was “unenthusiastic” about knee replacement surgery.

On June 13, 2005, at the request of Dr. Garner, the employee saw Dr. Tower for a consultation regarding his left knee.   Dr. Tower’s assessment was medial meniscus tear with evidence of moderate medial compartment narrowing, mild varus alignment.
  On June 13, 2005, Dr. Tower wrote Dr. Garner a letter in which he stated: “I think his weight is a significant contraindication to consideration of unicompartmental arthroplasty.” 
   Dr. Tower further stated: “one might get lucky and get some degree of significant relief from arthroscopic debridement and partial meniscectomy.”
  Dr. Tower opined “I think his prognosis for returning to carpentry work, given the amount of time he has been off the job, is somewhat guarded.”

On June 14, 2005, the employee returned to Dr. Garner and discussed Dr. Tower’s recommendations.  Dr. Garner noted “He is willing to consider an arthroscopic debridement of the knee and possible pickplasty, although again with his size and weight I am not sure that a pickplasty has a high likelihood of success.”  The employee was to follow up with Dr. Garner when he was ready for surgery.

On June 27, 2005, the employer deposed the employee.   The employee explained how he injured his left knee while working on August 13, 2003.  When asked if he injured any other body part besides his left knee the employee answered “No, I don’t think so.”  The employee identified his left knee as his only worker’s compensation claim “As far as I know.”
  The employee explained his right knee started bothering him in February 2004.
  The employee denied having any medical treatment for either knee prior to August 13, 2003 injury.
  The employee explained he had not proceeded with the arthroscopic surgery recommended by his doctors because “I have an idea that’s my own that I don’t think it’s going to work.”
  The employee stated he had arthroscopic surgery scheduled and the preoperative appointment was on July 28, 2005.
  The employee stated Dr. Garner “told me I need an artificial knee.”
  

On July 28, 2005, the employee saw Dr. Garner.  The employee delayed his surgery and expressed uncertainty regarding his workers’ compensation claim.  Dr. Garner noted “I share his concern that there may be sufficient degenerative disease within his knee as a result of the meniscal injury, and that he may ultimately need to consider a total knee replacement.”  But Dr. Garner continued to recommend arthroscopic surgery first.

On August 25, 2005, the employee saw Dr. Garner for left knee follow up.  Dr. Garner noted surgery was deferred on July 29, 2005, because of uncertainty about the employee’s workers’ compensation status.  Dr. Garner noted the employee’s medical care continues to be covered by the employer and because of this the employee has a greater comfort level with proceeding with surgery.

On September 20, 2005, Dr. Garner conducted a pre-operative consultation and the employee was scheduled for surgery on September 21, 2005.
  The employee failed to appear for the surgery.  On September 21, 2005, Dr. Garner sent the employee a letter notifying that he would no longer provide medical care to the employee.  Dr. Garner noted he had given the employee the opportunity to confirm he had workers’ compensation coverage and the employee had “virtually assured” him the night before that he wanted to proceed with the surgery.

On October 18, 2005, Dr. Schilperoort conducted a second EME.  Dr. Schilperoort disagreed with Dr. Smith’s diagnosis of the employee’s left knee injury.  Dr. Schilperoort offered an extensive defense of his original diagnosis of pseudo gout or chondrocalcinosis.  Dr. Schilperoort noted that Dr. Smith failed to consult imaging studies demonstrating the existence of chondrocalcinosis.  Dr. Schilperoort again explained his contention that “the mechanism of injury,” or how the employee described that his injury occurred, could not result in the meniscus tear.  Dr. Schilperoort discounted the potential importance of a meniscus tear versus other factors in creating the employee’s symptoms.  Dr. Schilperoort opined that “the actual history does not represent an acute meniscus tear nor does it represent even a symptomatic aggravation of a pre-existing degenerative meniscus tear based on the incident event.”  Dr. Schilperoort’s impression was:

1. Degenerative complex tear, medial meniscus, pre-existing, not causally related to 08/13/03 episode.

2. Findings compatible with chondrocalcinosis (pseudo gout) pre-existing, congenital, developmental variant, not causally related to 08/13/03 episode.

3. Progressive degenerative arthritis, principally medial compartment, left knee, idiopathic, not causally related to 08/13/03 episode with advancing symptoms.

4. Morbid obesity.

Dr. Schilperoort opined that the August 13, 2003 work incident was not a substantial factor in causing any of the employee’s diagnosed conditions but rather at most “created a symptomatic aggravation of the degenerative medial meniscus tear and/or medial compartment degenerative arthritis.”  Dr. Schilperoort concurred with Dr. Smith that since the employee chose not to proceed with surgery he was medically stable as of July 21, 2004.  He concurred with the December 2004 PCE that the employee could return to work as a rough carpenter.  Dr. Schilperoort opined that the employee had a four percent whole person PPI rating based on the left knee medial compartment degenerative arthritis, not related to the August 13, 2003 injury.  He opined that total knee replacement is not reasonable or necessary but that exploratory arthroscopic procedure was a reasonable consideration.
  

On December 22, 2005, the employer filed a Controversion controverting TTD after July 22, 2004, PPI in excess of four percent, reemployment benefits and “left knee total replacement”.

On January 25, 2006, the employee was evaluated by J. Stephen Brecht, M.D., for left knee problems.  Dr. Brecht’s impression was left knee medial meniscal tear with early degenerative arthritis.  Dr. Brecht recommended arthroscopic surgery but noted the employee may need a total knee replacement “in the distant future” and that he was currently “too young to have a knee replacement.”  Dr. Brecht opined the employee had “progressive degeneration in the medial compartment” and stated the degeneration “was not helped by the meniscal tear.”  Dr. Brecht advised the employee that removing the loose portions of the meniscus would prevent them from becoming trapped in the joint and this could result in short term symptom improvement.  Dr. Brecht also opined “I do think that carpentry or any similar work is going to increase the war and tear on his knee that already has degenerative changes.” and recommended vocational rehabilitation.
 

On January 30, 2006, the employer controverted the employee’s WCC.  The controversion denied:  1) TTD benefits from July 22, 2004 forward; 2) PPI benefits in excess of four percent based on Dr. Schilperoort’s October 18, 2005 EIME report; 3) PTD and vocational rehabilitation benefits based on Drs. Smith and Schilperoort’s findings that the employee could return to work as a carpenter, and 4) total left knee replacement.

On February 22, 2006, a prehearing conference was held at which the employer advised the employee that arthroscopic surgery for his left knee had not been controverted but that total knee replacement had been controverted because it was unaware of any physician who had recommended total knee replacement.

On May 8, 2006, the employee returned to Dr. Brecht for right knee pain.  Dr. Brecht noted the employee stated “he has had medial-sided knee pain since 2003.”   Dr. Brecht noted “The patient states he also injured his knee July 29, 2004 when he was changing his oil at his apartment.”  Dr. Brecht performed a physical exam and ordered x-rays.  Dr. Brecht’s impression was “Early right knee osteoarthritis with old potential loose bodies.”  Dr. Brecht suggested ibuprofen or Aleve and decided not to order an MRI.

On June 6, 2006, the employee saw Tim Kavanaugh, M.D., of The Alaska Bone & Joint Institute.  The employee reported right and left knee pain and swelling attributed to “work injury” “8-13-03 to present.”  Dr. Kavanaugh diagnosed a left knee medial meniscus tear and recommended arthroscopy.  Dr. Kavanaugh noted “He was under the impression that he needed a knee replacement and that is why he came to see me.  I told him that I do not think he needs a knee replacement, he needs an arthroscopy.”

On July 3, 2006, the employee returned to Dr. Brecht for reevaluation of his right knee.   Dr. Brecht noted that the employee’s left knee injury was a workers’ compensation claim but the employee’s right knee pain “all started in July 2004 when he was his [sic] changing oil at his apartment.”  Dr. Brecht’s impression was “Early right knee osteoarthritis with old potential loose bodies, possible meniscal tear.”  Dr. Brecht advised the employee that an MRI would perhaps show something further but noted the employee “At this point does not want to get an MRI”.

On August 31, 2006, Reemployment Benefits Administrator (RBA) Douglas Saltzman referred the employee to Rehabilitation Specialist Carol Jacobsen for an eligibility evaluation for reemployment benefits.
  

On September 5, 2006, the employee saw Michael R. McCoy, M.D., at the Alaska Veterans Administration Hospital (AVAH).  Dr. McCoy ordered an MRI of the employee’s right knee at the employee’s request.  X-rays indicated slight to moderate degenerative joint disease in both knees, more advanced in left and the possibility of osteocartilaginous loose bodies in the posterior aspect of the right knee.  A right knee MRI, on September 13, 2006, indicated no ligamentous or meniscal injury, what appeared to be chondromalacia patella and small osteocartilaginous joint bodies.

On October 3, 2006, Specialist Jacobsen wrote RBA Saltzman advising she meet with the employee on October 2, 2006, but that he declined to participate or discuss his employment history.
  

On October 16, 2006, the employee saw David A. McGuire, M.D., for evaluation and treatment options for his right knee.  Dr. McGuire noted the employee reported he injured his right knee on July 29, 2004.  Dr. McGuire’s impression was lateral meniscus tear and he ruled out chondromaliacia.  Dr. McGuire recommended conservative treatment including an exercise program.  Another option discussed was arthroscopic surgery for diagnostic and therapeutic purposes.  Dr. McGuire noted the employee understood all they discussed and “will let us know what, if anything, we can do to assist him.”

On October 18, 2006, Specialist Jacobsen submitted her eligibility evaluation.  She explained that because the employee refused to participate, she could not make an eligibility evaluation determination at this time.
  On November 2, 2006, RBA Designee Faith White, wrote the employee advising she was unable to make a determination of eligibility for reemployment benefits due to his refusal to participate in the rehabilitation process and was closing his file.

On December 12, 2006, the employer filed a Controversion controverting TTD from January 3, 2006 ongoing, PTD, PPI in excess of four percent, “Medical costs, including left total knee replacement,” penalty and interest.

On December 21, 2006, a prehearing conference was held at which the issues presented and defenses were discussed.  The employee advised that he injured the lateral side of his right knee while at home.  He stated he needed surgery on his right knee and that it was acting up while he was still working.  The employer asserted the right knee injury was time barred because the employee did not file a ROI within 30 days of knowing about the injury under AS 23.30.100 and AS 23.30.105.
 

On June 21, 2007, the employee returned to Dr. Kavanaugh for right knee pain.  Dr. Kavanaugh noted “His X-rays a year ago looked good and I felt that he did not need a knee replacement.”   His impression was that the employee had a right knee medial meniscus tear.  He again recommended right knee arthroscopy and noted that:

The longer he lets this go in his knee, the more damage he is going to do to his knee.  We then went into a discussion about his work status and his knee.  He gave me the impression that he is just trying to malinger and not go back to work and he is using this knee as an excuse.  I think that in his best interest and in the best interest of his knee, he should have a arthroscopy and get this taken care of because the long-term consequences of leaving this meniscus torn are that the tear would propagate and get bigger and then predispose to him more arthritis at an early age down the line.  He understood all of this when he left the office today, though I do not think he was that happy with me because this was not what he wanted to hear.

On August 9, 2007, the employee returned to Dr. Brecht.  Dr. Brecht explained “It was not clear what he wanted me to do for him today other than to clarify his previous findings, I tried to answer all his questions as clearly as possible.”  Dr. Brecht noted the employee’s “chief complaint” was “Have I reached medical stability?” and that he was “unclear as to why he is medically stable.”  Dr. Brecht noted the employee reported that in regards to his left knee he still has medial pain, is unable to do a full day’s work and uses a cane for ambulation.   His impression was: “Left knee medial meniscal tear with moderate osteoarthritis” and “Right knee probable medial meniscal tear with mild osteoarthritis.”  Dr. Brecht opined that if the employee was to have further treatment on his left knee, improvement might be possible but there was no guarantee of improvement in his symptoms.  He reported the employee was not interested in knee arthroscopy.  Dr. Brecht opined that “Since the patient is not interested in further treatment of the left knee, he is at a point of medial stability.” Dr. Brecht stated “I expect his symptoms to continue to worsen over time. He has seen two other surgeons about his right knee.  I would defer to them for their recommendations at this time.”

On August 15, 2007, a prehearing conference was held at which the issues presented and defenses were discussed.  The employer again raised the AS 23.30.100 time barr defense regarding the right knee and argued the employee was failing to mitigate his damages by failing to proceed with arthroscopic surgery on the left knee.
  

On September 11, 2007, the employee returned to Dr. McCoy for an annual follow up.  The employee reported significant knee pain.  Dr. McCoy’s assessment was: 

1. Health maintenance.

2. Degenerative arthritis particularly of the knees bilaterally.

3. Reported bilateral hearing loss.

4. Obesity.

5. Hyperlipidemia.

The employee indicated to Dr. McCoy he “planned to pursue his knee issues outside the VA.”

On September 20, 2007, a prehearing conference was held at which the issues presented and defenses were discussed.  The employer asked that the summary notes reflect that the employer has never controverted the left knee meniscectomy, just the total left knee replacement surgery and stressed its time barred defense on the right knee.
  On October 1, 2007, the employee filed a hand written objection to the prehearing summary because he disagreed with the time bar on the right knee and the employer’s assertion it had not controverted a left knee meniscectomy.

On October 31, 2007, the employer filed a Compensation Report indicating it had paid the employee TTD from December 11, 2003 through July 21, 2004 and PPI of eight percent.  The report also indicated: “recharacterization of TTD to PPI overpayment of $22,191.06.”

On October 31, 2007, a Prehearing Conference was held at which the employee’s WCC was set for hearing on December 6, 2007.  The issues were identified as: TTD, PTD, PPI above eight percent, medical costs, surgery, penalty, interest, and compensability of right knee condition.
  

On November 7, 2007, Dr. Schilperoort reviewed SCODDOT
 job descriptions submitted to him by Rehabilitation Specialist Elisa Hitchcock at the request of the employer.  Dr. Schilperoort opined the employee possessed the physical capacity to perform Dispatcher Maintenance Service and Information Clerk.
  On November 9, 2007, the employee filed a hand written objection to the October 31, 2007 Prehearing Summary because of the “atmosphere” of the prehearing, but did not cite any facts or orders he disagreed with.

On November 16, 2007, Specialist Hitchcock reported the results of a labor market survey she conducted to determine the availability and physical demands of the approved jobs and others.  Specialist Hitchcock reported that there were “viable labor markets at this time” for each position surveyed including Dispatcher Maintenance Service and Information Clerk.
 

II. TESTIMONY AT HEARING

A. Blake G. Miell

At the December 6, 2007 hearing, the employee testified that he did not believe his disability had ended.   In response to questions from the Board, the employee explained he had no evidence supporting his PTD claim and “I put that down because I did not know what else to put down.” 
  When asked what the basis for his claim for penalties was the employee responded he had “no idea.”
  

The employee testified that Dr. Garner and Dr. Kavanaugh told him he needed an artificial knee but that neither wrote this in their reports.
  The employer objected to this testimony as hearsay in conflict with the written medical records.  The employer pointed out that these were the employee’s physicians so it was the employee’s responsibility to make them available for cross examination if he disagreed with their medical reports.

The employee explained he had not proceeded with arthroscopic surgery because he did not believe it would allow him to return to work as a carpenter and that he needed knee replacement surgery.
  He testified that even with an artificial knee he believed he would not be as healthy as he was when he was injured.
  He testified he had not considered doing the jobs the employer was asserting he could currently do.

The employee stated that he believed he injured his right knee because of his left knee injury.  The employee explained he injured his right knee on July 29, 2004, when he tried to compensate for the weakness in his left knee by letting himself down on his right knee.
  The employee testified he did not file a ROI regarding this right knee injury because he did not have funding to pay for an MRI and thought he could not file a ROI without medical records.
  In response to questioning the employee stated he was confused but acknowledged he filed his ROI on his left knee without medical records.

On cross examination the employee stated he would not proceed with arthroscopic surgery knee surgery even if the employer committed to pay for it.  He explained he did not believe any physician had told him with certainty that he would benefit from such a surgery.
  When asked about the recommendations of Drs. Garner, Tower, Brecht, McGuire, Kavanaugh, Smith and Schilperoort that he have arthroscopic knee surgery, the employee explained he believed he would still need to use a brace, which he can only do for two to four hours a day, so such surgery is not good enough.  In response to questions from the employer regarding his ability to do other jobs, the employee responded that he was limited by his “9th grade education.”  He did not feel qualified for the dispatcher position and explained that there are jobs he could probably do but he is concerned about what physical activities an employer would want him to do.
  

In response to further questioning the employee explained that he believed his right knee injury was caused by the workplace injury to his left knee.
  The employee explained that he did not proceed with left knee arthroscopic surgery because the adjuster communicated with the hospital raising concerns about payment.  The employee explained that some of his physicians told him off the record that the recommended arthroscopic knee surgery would not be enough.  When asked if he filed a ROI regarding his right knee the employee responded that he “had tried to” but on further questioning stated he did not remember if he ever filled out an ROI form.
  

The employee explained he was receiving Social Security disability benefits.  When asked if any physician had assessed a PPI in excess of eight percent, the employee answered “I could not get any doctor to do it.”
  When asked if any physician had opined he was unable to do any kind of work, the employee answered no.
  He explained he might be able to do some job if he could fit in somehow.  When asked if he had applied for any jobs, the employee answered he had not because he only has 9th grade education and has to sit down every couple of hours.  He stated that he went to a state Job Center office once but did not identify anything he could do as “even the warehouse jobs wanted a GED, I mean high school diploma.”
  Later during cross examination the employee acknowledged that he did have a GED.

 When asked by the employer if the reason for his claim was that his medical condition has not been fixed so he should get benefits, the employee answered yes.  The employer asked if the employer agreed to pay for a knee replacement would the employee undergo it.  The employee initially answered that he “might” if the replacement knee was more substantial than what was currently being used as they wear out.  The employee then responded that “I don’t know that one I don’t know” and that his cousin had a knee replacement that “did not take.”
 

B. Elisa Hitchcock, C.D.M.S.

At the December 6, 2007 hearing, Rehabilitation Specialist Elisa Hitchcock, C.D.M.S., testified on behalf of the employer.  She explained that at the employer’s request she identified potential jobs the employee could do based on his December 14, 2004 PCE, submitted them to Dr. Schiperoort for approval, and performed a labor market survey to determine if work in these jobs was available.  She identified that work the employee could do, including maintenance service dispatcher, information clerk, order clerk and parking lot attendant, was available in the Anchorage area.  Specialist Hitchcock testified that in her opinion the employee can work in Anchorage and is not totally disabled.

On cross examination by the employee, Specialist Hitchcock testified the PCE was only one part of her basis for selecting jobs for the employee.   She explained that considering that time had passed since the PCE, she only considered light duty jobs so that the employee’s injuries were not an issue.  She testified she did not know if the SIME physician had approved any of these jobs.

C. Steven J. Schilperoort, M.D.

At the December 6, 2007 hearing, Steven J. Schilperoort, M.D., testified telephonically from Portland, Oregon at the request of the employer.  He testified he examined the employee on two occasions.  He stated that based on the records he reviewed, the employee had been evaluated by seven orthopedists and that none has recommended knee replacement surgery, although Dr. Tower said the employee might need a knee replacement in the future.
  Dr. Schilperoort’s diagnosis was a degenerative meniscus tear in the left knee and he recommended arthroscopic surgery.  He stated that the employee did not tell him his right knee problem was work related.   He testified that every treating physician for the employee recommended arthroscopic surgery on the left knee.
   Dr. Schilperoort opined that the employee’s work caused a temporary aggravation of his left knee’s preexisting condition.  He explained that proof, that the employee has evolving arthritis and degeneration of the left knee, is that similar conditions were identified in his right knee in the September 13, 2006 MRI.
  Dr. Schilperoort agreed with Dr. Smith’s SIME report that since the employee declined to proceed with the recommended arthroscopic surgery he was medically stable by July 21, 2004.
  He testified there was no evidence of PPI in excess of eight percent.
  Dr. Schilperoort testified the injury to the employee’s left knee was not a substantial factor in problems with his right knee and that there was no evidence of primary or “consequential condition.”
  He testified that there was no medical evidence that a weakness of one knee can cause acceleration of the degenerative process in the other.  He cited various medical studies indicating that activity is not a significant influence on the development of the degenerative process.  He contended there is no medical evidence that the employee’s left knee problem caused his right knee problems other than a temporary aggravation.
  He referenced the employee’s emergency room statement that he was kneeling down on his right knee and it became swollen and opined this was not the description of a favoring activity.
  He opined the employee’s left knee was stable as of July 21, 2004 and his right knee problems were not related to a work injury.

On cross examination by the employee, Dr. Schilperoort defined “pseudo gout” as chondrocalcinosis, the genetic calcification in cartilage.  He stated it was first identified by Dr. Garner on November 21, 2003, when he reported the employee’s left knee was unremarkable except for calcification.
  He explained the reason only Dr. Garner uses this term is that x-rays do not show calcification and MRIs do not show the difference between calcium and cartilage.
  When the employee pointed out that Dr. Garner disagreed with his diagnosis of “pseudo gout,” Dr. Schilperoort responded that Dr. Garner did state he disagreed, but did not explain what he disagreed with or why.

III. ARGUMENTS OF THE PARTIES

A. The employee’s arguments

The employee argues that we should authorize continuing medical benefits including possible future left knee replacement surgery.  He fails to indicate any physician who has recommended knee replacement surgery in writing but asserts Dr. Garner and Dr. Kavanaugh orally advised that he needed a knee replacement.
  He testified that physicians had indicated to him that arthroscopic surgery might not work.  The employee asserts that his right knee condition was caused by his being forced to shift weight from his work injured left knee, when he was home, changing the oil in his vehicle in July 2004.  He argues that since the weakness in his left knee was work related the subsequent injury to his right knee should be compensable.  He argues that his decision to not have the arthroscopic surgery recommended by all his treating physicians is reasonable because he believes it may not be successful enough to allow him to return to work as a carpenter.  He bases this belief on “behind closed doors” statements of physicians to him.
  

B. The employer’s arguments

1. The employee’s right knee

The employer argues the employee’s claim for right knee benefits should be barred for failure to give notice pursuant to AS 23.30.100.  The employer argues it had no notice of the employee’s claimed right knee injury until he began actively treating for it in May 2006.  The employer asserts that it has been prejudiced by this delay in knowledge of the right knee injury because had it known of the injury at an earlier date, it could have done an investigation to determine the causation and compensability of this condition.  The employer argues there are no facts in this case indicating that the employee could not file a timely report of injury.  The employer points out that it raised 
AS 23.30.100 as a bar to the compensability of the right knee at the December 21, 2006 prehearing conference when the employee first advised of his right knee injury and has consistently asserted the time limit defense since then.

The employer argues that while dismissals on statute of limitations grounds are generally disfavored, the Board has recognized that dismissal under AS 23.30.100 is appropriate when an employee never complains of pain or an injury, particularly until after that employee stops working for the employer.  The employer cites Holman v. Ocean Beauty Seafoods, AWCB Decision No. 06-0164 (June 29, 2006),  in which an employee failed to complain of arm or elbow pain for several months, and that the employer only learned of the injury when it began to receive medical bills.  The employer argues that in this matter the employee did not begin to actively treat for the right knee until May 2006, nearly three years after the reported date of the left knee injury.  The employer additionally points out that the employee failed to advise the employer of his right knee injury despite multiple opportunities to report it, including prehearing conferences and his deposition.  

Even if the Board excuses the employee’s failure to timely report the right knee injury, the employer argues the Board cannot apply the presumption of compensability to his claims.  The employer argues the presumption of compensability does not apply to his claim.   AS 23.30.120(b) provides:  “If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.”  With respect to the right knee, it is the employer’s position that the employee cannot demonstrate even a preliminary link between that condition and his work for the employer.  If the Board determines the employee has sufficient evidence to trigger the presumption, the employer contends it has rebutted this presumption with the report of Dr. Schilperoort.  The employer argues that due to the employee’s failure to report his right knee injury on his original Report of Injury, he is not entitled to the presumption of compensability and must prove his claim by a preponderance of the evidence.  The employer also asserts that due to the employee’s inconsistent versions of how he injured his right knee, coupled with the late reporting of this injury, he cannot prove that this condition is compensable by a preponderance of the evidence.  The employer asks that the Board find that the employee’s right knee condition is not compensable.

2. Failure to Mitigate
The employer argues the employee should be barred from receiving further TTD benefits and medical treatment due to his failure to mitigate his damages.  The employer asserts the employee has unreasonably failed to mitigate any damages in this matter by refusing to undergo the arthroscopic right knee surgery recommended by all the employee’s treating physicians, the SIME and the EME.   
3.  Medical Benefits

The employer asserts the employee is not entitled to further medical benefits because he has not provided medical authorization for the knee replacement surgery he is seeking authorization for.  The employer argues that we should rely on the opinions of Drs. Schilperoort, Garner, Tower and Kavanaugh who opined that the knee replacement surgery, possibly requested by the employee, is contra-indicated.  The employer argues that while the objective findings do support conducting an arthroscopic surgery they do not support conducting a knee replacement surgery.  
4. Additional Compensation Benefits

The employer asserts the employee is not entitled to additional TTD because he has not provided medical authorization for further TTD benefits.  With respect to TTD benefits from July 22, 2004 forward, the employer argues the employee has not demonstrated that he was unable to work during the period.  The employer points out that both the EME physician, Dr. Schilperoort, and the SIME physician, Dr. Smith, agreed that the employee’s condition was medically stable no later than July 21, 2004.   Dr. Garner later anticipated the employee would be unable to work for approximately three months after his planned surgery in September 2005.  However, the employee chose not to proceed with the surgery and the employer argues his condition should be considered medically stable from July 22, 2004 forward.  The employer argues the employee has not provided further authorization for time lost from work since he did not undergo his scheduled arthroscopic surgery.  The employer further asserts that no physician has restricted the employee from working due to the right knee condition and, as Dr. Kavanaugh noted in June 2007, the employee appeared to be using the right knee as an excuse to not return to work.  

The employer argues the employee is not entitled to PTD benefits because no physician, including any of the orthopedic surgeons or the SIME physician has opined that the employee is permanently and totally disabled.  The employer argues the employee is not entitled to additional PPI benefits because there are no additional PPI ratings in this case beyond those assessed by Drs. Schilperoort (four percent) and Smith (eight percent), the higher of which has already been paid.
5. Penalties and Interest

The employer argues the employee is not entitled to penalties on any benefits, as the employer filed timely good faith controversions of all the disputed benefits.  The employer argues no interest is due because no additional benefits of any kind are due.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. IS THE EMPLOYEE’S RIGHT KNEE CLAIM BARRED BY AS 23.30.100?

AS 23.30.100 provides, in part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . 

(b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee. . .

The statutory exceptions for the 30-day notice requirement are set forth in AS 23.30.100(d), which provides:

(d) Failure to give notice does not bar a claim under this chapter 

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death. 

In Cogger v. Anchor House,
 the Alaska Supreme Court held:

An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers’ compensation.  AS 23.30.100.  For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a “reasonableness” standard, analogous to the “discovery rule” for statutes of limitations, into the statute. Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when “by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained/” Id. at 761 (quoting 3 Arthur Larson, Workmen’s Compensation, Sec. 78.41, at 60 (1971)). . . . Under Sullivan, the thirty-day period begins when the worker could reasonably discover an injury’s compensability. 518 P.2d at 761.  The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely,  For reasons of clarity and fairness, we hold that the thirty-day periods can begin no earlier than when a compensable event first occurs.  However, it is not necessary that claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted).

The Alaska Supreme Court in Kolkman v. Greens Creek Mining Co.,
 held that even if the employee is interpreted as having failed to give timely, formal written notice, that the claims should not be barred because the employer had knowledge of the general, cumulative injury and was not prejudiced by the delay.  In Kolkman the Court disapproved the requirement that sprang from State v. Moore,
 that the employer must have knowledge of the work-relatedness of the injury.  The Court in Kolkman held that the statute should be read literally to require only that the employer must have knowledge of the injury.  In Tinker v. VECO, Inc.,
 the Court clarified the employee must show the employer had actual knowledge, and suffered no prejudice which would thwart the two purposes of AS 23.30.100: early diagnosis and treatment, and early investigation.

In the instant matter we find the employer had actual notice of the employee’s right knee problem as early as May 2006, when the employee began treating for the right knee condition.  Thus we find the employer had notice of the employee’s right knee condition from the beginning, and had ample opportunity to investigate or secure treatment for the employee.  Accordingly, under the court’s rationale in Kolkman, the employee’s entitlement to benefits for his right knee is not barred under AS 23.30.100(d)(1).

II.
PRESUMPTION ANALYSIS

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is needed to make the work connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.
  

Application of the presumption involves a three-step analysis.
  First the employee must establish a "preliminary link" between the claimed conditions and his or her employment.  Second, once the preliminary link is established, it is the employer’s burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related. 
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial  evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer’s evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him or her to compensation benefits.

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidences, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.

Applying the presumption analysis described above to the evidence in this claim, we first consider whether the presumption attaches.  The Alaska Supreme Court held in Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) that AS 23.30.120(a)(1) indicates the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.   Accordingly we will next determine whether the presumption is established, rebutted and conduct an analysis regarding each of the employee’s claimed for benefits.

A. Is the employee’s right knee condition compensable under AS 23.30. et. seq.?

Even though the Board has excused the employee’s failure to file a report of injury regarding his right knee and considers the claim for benefits on the merits, the employer argues the presumption of compensability does not apply to his claim.   AS 23.30.120(b) provides:  “If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.”  But the Board found the employee’s failure to timely file a ROI under AS 23.30.100(d)(1), did not bar his claim, finding the employer was not prejudiced, so the presumption of compensability does apply.  

To raise the presumption the employee must offer some evidence that the right knee injury is work related.  The employee has failed to proffer any medical evidence linking his right knee condition to his work with the employer.  The only evidence relating to the right knee condition is the employee’s own assertion that it was because of the work related weakness of his left knee that he injured his right knee on July 31, 2004, and his assertions to physicians that he had problems contemporaneously with his work related left knee problem that he did not report.  The Board finds the employee’s assertion that his left knee injury caused his right knee problems to not be credible. (AS 23.30.122).  The Board bases this finding on the significant time between the end of the employee’s employment with the employer in December 2003 and his alleged July 31, 2004, right knee injury.   

Additionally, the Board notes the employee’s failure to identify any such connection during his June 27, 2005 deposition.  Further, the timing of employee’s first report of a right knee problem which occurred by telephone to Dr. Garner on January 30, 2004 and his request for an evaluation of his right knee, occurred following the employee’s receipt of notice the employer wished to conduct an EME.  The employee mentioned the scheduling of the EME to Dr. Garner who found “only the barest hint of some early degenerative changes” in the employee’s right knee and suggested rechecking the right knee only as needed.
  The Board finds these facts as indicators that the right knee claim is possibly a litigation tactic and raises concern regarding relying only on the employee for evidence sufficient to raise the presumption.  Accordingly the Board finds the employee has failed to raise the presumption in regards to his right knee.

Nevertheless, to err on the side of caution, we will apply the full presumption analysis to the employee’s right knee claim.  Even if the presumption was raised regarding the employee’s right knee, the employer has rebutted it with the December 6, 2007 hearing testimony of Dr. Schilperoort specifically finding the right knee condition is not work related and attributing the employee’s knee problems to chondrocalcinosis.  Additionally, Dr. Schilperoort’s February 20, 2004 report indicated the employee told him he had no new injuries after his August 2003 injury and described his right knee condition as prior symptoms that had spontaneously resolved.  Furthermore the records of Dr. Ingraham
 and Dr. Brecht
 indicate the employee injured his right knee while at home.  Finally, the employee’s testimony at his June 27, 2005 deposition indicated his right knee problems began in February 2004, when he was no longer working for the employer and he did not relate his right knee problems to his work with the employer.
  In total, this evidence and reports are sufficient to rebut the presumption.      

Since the presumption of compensability has clearly been rebutted, the employee must prove, by a preponderance of the evidence, his work was a substantial factor in bringing about the condition or aggravating a preexisting ailment.
 "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  Accordingly, the employee must prove by a preponderance of the evidence that his right knee injury was substantially caused by his work with the employer.  We now review the record as whole to determine whether the employee has proved his claim for benefits related to his right knee, by a preponderance of the evidence.   We conclude he has not. 
The employee identified no objective medical evidence linking his right knee condition to his work for the employer.  The administrative record indicates no physician has restricted the employee from working based on his right knee condition.  On June 21, 2007, Dr. Kavanaugh opined the employee appeared to be using the right knee as an excuse for not returning to work.  Dr. Schilperoort testified at the December 6, 2007 hearing that the employee’s right knee problems were not related to a work injury.  Dr. Schilperoort testified the injury to the employee’s left knee was not a substantial factor in problems with his right knee and that there was no evidence of primary or “consequential condition.”
  He testified that there was no medical evidence that a weakness of one knee can cause acceleration of the degenerative process in the other.  He cited various medical studies indicating that activity is not a significant influence on the development of the degenerative process.  Additionally, the record reflects inconsistencies by the employee in describing how his right knee condition came to be.  On January 30, 2004, the employee advised Dr. Garner that his right knee condition was related to his work for the employer.
  But he reported to Drs. Brecht and McGuire that he injured his right knee on July 29, 2004, while changing the oil in his car at home.
  We find the preponderance of the evidence indicates the employee’s right knee condition is not related to his work with the employer and is not compensable.  We conclude that the employee’s right knee condition is not related to his work with the employer and is not compensable and deny and dismiss the right knee claims.

B.  The employee’s left knee claims.

1. PTD Benefits

The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  

Permanent total disability. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts.  

The statute further states that failure to achieve remunerative employability is not, in and of itself, sufficient to constitute permanent and total disability.

The employee claims PTD benefits for his left knee condition.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to his claim for PTD benefits.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The term "oddlot" has also been used by the Alaska Supreme Court to explain an injured worker's PTD status.  In Hewing v. Peter Keiwit & Sons,
 the court stated, by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted) that:  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt.” (Footnote and citations omitted).  Additionally, the court advised, when making a determination of PTD the other factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."
  

In Lake v. Chugach Electric,
 the Board analyzed the "odd-lot" doctrine and the "other factors" articulated by the Hewing Court in relation to an injured employee who lacked educational (although not intellectual) capacities to compete for readily available positions, given his physical limitations.  Because Lake suffered from intractable pain, treatment for which the employer had controverted, he was unable to meaningfully engage in the vocational reemployment process.  The Board stated:

[W]hen Employee's limited vocational skills are combined with the restriction he not use his dominant arm/hand and the limitations imposed by his untreated debilitating pain, we find Employee lacks the overall capabilities, at this time, to competitively reenter the labor market for the positions identified by Employer as being continuously and readily available.  We conclude Employee is "oddlot," as that term is explained in Hewing, by citation to Justice Cardozo's opinion in Jordan v. Decorative Co. (citation omitted). . . .  Based on our conclusion Employee is odd lot, we conclude Employee is permanently and totally disabled, at this time.

In Sulkosky v. Morrison-Knudsen,
 the Alaska Supreme Court synthesized its earlier decisions by pronouncing that an injured worker is permanently and totally disabled if there is not "regularly and continuously available work in the area suited to his capabilities."  

Applying the concept articulated in Sulkosky, the Board has found an injured worker of very limited intellectual capacity may be permanently and totally disabled because of his physical injuries in Fleming v. Municipality of Anchorage.
  The rehabilitation specialist assigned to Fleming's claim concluded she was unable to prepare a reemployment plan for an identifiable job Fleming could perform, or even be trained to perform, because of his permanent physical, mental, verbal, and reading abilities.  The reemployment file was closed.  In making its determination of PTD status, the Board found the employee was injured in the course and scope of his work with the employer, and was physically limited to light and sedentary work.  Further, based upon the testimony of the rehabilitation specialist and the employee’s wife, the Board found the employee was functionally illiterate.  The Board found the employee possessed only very basic verbal and analytic abilities, and was an unskilled worker who made his way in life based on a diligent work ethic and back-breaking manual labor.  The Board in this case relied upon the medical record, the documentary record of the rehabilitation experts and the testimony of the rehabilitation experts and found the preponderance of the evidence shows there is no regular and continuous work available which is suited to the employee's capabilities in the American labor market.
  Finally, considering the employee's age, physical limitations, limited intellectual and functional capacities, education, work experience, and lack of transferable skills, the Board found no suitable gainful employment was steadily or continuously available for the employee in the labor market.  The Board concluded the employee was permanently and totally disabled and, therefore, entitled to PTD benefits under 
AS 23.30.180.
The Alaska Supreme Court directed the Board, in Leigh v. Seekins Ford 136 P.3d 214 (Alaska 2006) that when a claimant introduces evidence that a condition prevents him from working, the Board must make findings that address whether that condition, either by itself or in combination with other circumstances, renders the claimant permanently and totally disabled.  Moreover, the Supreme Court has advised that when making a determination of PTD, additional factors to be considered include not only the extent of the employee’s injury, but also his age, education, employment available in the area for persons with the capabilities in question, in addition to the employee’s intentions with regard to employment in the future.
  In the instant matter, the employee asserts that he cannot obtain other employment due to his level of education and inability to fit in at other employment.  Applying the Supreme Court’s guidance in Leigh to the instant matter, we will resolve the employee’s contentions about the effect of his inability to “fit in” and the condition of his left knee on his employability, and whether it renders him permanently and totally disabled.
At hearing the employee testified his on the job left knee injury has resulted in persisting disabling symptoms.  The administrative record contains Dr. Smith’s July 21, 2004 medical opinion, indicating the employee’s left knee injury was work related.  On January 25, 2006, Dr. Brecht recommended the employee consider vocational rehabilitation.  We find the employee's testimony and the medical records of Drs. Smith, Brecht, Tower and Garner constitute sufficient evidence to raise the presumption that his work injury prevented him from returning to work.  

As the employee has attached the presumption, the employer must present substantial evidence that the employee’s claim for PTD is not compensable to rebut the presumption.  The administrative record indicates no medical evidence that the employee is permanently disabled and unable to perform any type of work.  No physician has opined that the employee is permanently and/or totally disabled.  The Board finds that, based on the opinions of Drs. Schilperoort and Smith that the employee is capable of returning to work as a carpenter.   This is supported by the December 14, 2004 PCE indicating the employee can either return to work as a carpenter or perform other jobs, and the labor market survey by Rehabilitation Specialist Hitchcock indicating there are available light duty jobs the employee can do.  Based on this evidence, the employer has rebutted the presumption that the employee is entitled to PTD benefits.  

With the presumption rebutted, the employee must prove his claim for PTD by a preponderance of the evidence.  At this step, the Board weighs the evidence presented.  An employee is not entitled to PTD benefits unless the employee proves that there is no market for the employee’s services.
  The employee testified at his deposition that for ten years prior to the August 2003 work injury he worked as a carpenter.
  There is no reemployment benefits eligibility evaluation for the employee because he did not participate or disclose his work history.   The December 14, 2004 PCE however found the employee met the physical requirements of the job description for Rough Carpenter.
  Dr. Schilperoort, and the SIME physician, Dr. Smith, opined the employee is capable of returning to work as a carpenter.  We find Dr. Tower’s June 13, 2005, opinion that given the employee’s time off the job his prognosis for returning to carpentry is “guarded” to not be a medical opinion regarding the employee’s ability to do the job of carpenter but rather an indefinite prediction based on the employee’s total circumstances.   The employee offered his subjective testimony that his ongoing pain and inability to wear a knee brace for an extended period of time prevents him from working as a carpenter.  We give more weight to the medical professionals regarding the employee’s physical capabilities than the employee’s lay statements.
  We find that no physician has concluded the employee is permanently or totally disabled.  The employee’s decision not to proceed with diagnostic arthroscopic surgery has prevented a possible objective definitive determination of his left knee condition.  In consideration of the entire record we find the preponderance of the evidence indicates the employee does have the physical ability to return to work as a carpenter.
Even if the employee cannot return to work as a carpenter, the administrative record indicates no physician has opined that the employee is permanently or totally disabled.  However, we shall consider in the alternative, the employee’s assertions that he cannot successfully obtain even light duty employment because he has a limited education and ability to “fit in” at or successfully obtain other employment.
  Applying Sulkosky, we examine if "regularly and continuously available work in the area suited to his capabilities" is available.  The labor market survey by Rehabilitation Specialist Hitchcock of several light duty jobs that were approved by Dr. Schilperoort, found a labor market exists in Anchorage for positions that the employee is physically capable of performing.
  We find that while every light duty job identified by Specialist Hitchcock and approved by Dr. Schilperoort may not be a good fit for the employee, there are positions regularly and continuously available to the employee should he choose to return to the work force.  We find that had the employee cooperated with and participated in the reemployment process, additional potential positions might have been identified.  The Board finds Specialist Hitchcock credible and we give considerable weight to her opinion that there are positions available the employee could work in.  The employee’s testimony was that he visited a state employment office one time and applied for no jobs since his claimed disability.  We find the employee’s lack of effort to obtain other employment creates a very weak basis for his contention that he cannot find or do other employment.  Total disability benefits have been denied when a partially disabled claimant has made no bona fide effort to obtain suitable work when such work is available. Vetter, at 267 citing Perry’s Heating Serv. v. Cashman, 104 R.I. 75, 241 A.2d 823, 826 (1968).  
At AS 23.30.001, the intent of the Alaska Legislature is articulated; the Act is to “. . . be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employer.”  We find this has been impossible in the instant matter due to the employee’s refusal to cooperate with the reemployment process, and his apparent lack of motivation or effort to find other employment.  The Board finds that the employee’s non-cooperation in the reemployment process to be a significant factor in his failure to obtain new employment.  

In considering the employee's age, physical limitations, education and functional capacities, we find, based upon the December 14, 2004 PCE, the testimony of Rehabilitation Specialist Hitchcock and the reports of Drs. Smith and Schilperoort regarding the employee’s physical capabilities that there exists suitable gainful employment which is steadily or continuously available for the employee in the labor market.  Accordingly we find the employer has established by a preponderance of the evidence that regular and continuous work suited to the employee’s light to sedentary capabilities is available.  Therefore, on the record before us, we conclude the employee is neither permanently nor totally disabled and the employee is not entitled to PTD benefits.  The employee’s claim for PTD benefits is denied and dismissed.

2. TTD Benefits

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The employee is seeking ongoing TTD benefits, and based on the employer’s October 31, 2007 Compensation Report, those benefits would be from July 22, 2004 forward and ongoing.  According to the administrative record, the employer paid TTD benefits from December 18, 2003 through December 23, 2005.
  The employer subsequently recharacterized its TTD benefits from July 22, 2004 through December 23, 2005 as PPI and asserted an overpayment based on an eight percent whole person PPI rating.
  The employer based this “recharacterization” on the employee’s failure to undergo surgery as scheduled in September 2005, which caused the employee’s July 21, 2004 medical stablity status to be reinstated.
As with our PTD presumption analysis outlined above, we find the employee's testimony and the medical records of Drs. Tower and Garner constitute sufficient evidence to raise the presumption regarding the employee’s TTD claim.  

The Board finds that based on the testimony of Dr. Schilperoort and the reports of Drs. Smith and Schilperoort indicating the employee was medically stable as of July 21, 2004 and can either return to work as a carpenter or perform other jobs, that the employer has rebutted the presumption as to additional TTD benefits.  

With the presumption rebutted, the employee must prove his claim for TTD by a preponderance of the evidence.  Again at this step, the Board weighs the evidence presented.  To be entitled to TTD benefits, an employee must demonstrate that they are temporarily unable to work due to the work incident.
  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."

The administrative record indicates the employee has been paid all TTD due through July 21, 2004.  The administrative record indicates no medical evidence that the employee was temporarily totally disabled and unable to perform any type of work since July 21, 2004.  No physician has opined that the employee has been totally disabled since July 21, 2004.  Dr. Garner’s December 2003, prediction that the employee would be unable to work for three months was based on the employee having arthroscopic surgery, which was subsequently scheduled but canceled in September 2005.  Both the EME physician, Dr. Schilperoort, and the SIME physician, Dr. Smith, agree that the employee’s condition was medically stable after July 21, 2004.
  Dr. Brecht on August 9, 2007, confirmed the employee was medically stable because he chose not to proceed with the recommended arthroscopic surgery.
  The administrative record does not indicate any prohibition from work since the employee chose not to proceed with the left knee arthroscopic surgery.  As addressed above, no physician has restricted the employee from working due to either knee condition.  We find the employee’s testimony that he does not believe he can obtain other employment to not be persuasive and contradicted by the testimony of Rehabilitation Specialist Hitchcock and the opinions of Drs. Smith and Schilperoort.  Based on the entire record including the employee’s testimony, the Board finds the employee has failed to prove his claim for additional TTD by the preponderance of the evidence.  The Board relies primarily on the opinions of Drs. Smith and Schilperoort that the employee was medically stable as of July 21, 2004, in reaching this finding.  Therefore, on the record before us, we conclude the employee was not totally disabled at any time since July 21, 2004 and the employee is not entitled to additional TTD benefits.  The employee’s claim for TTD benefits is denied and dismissed.
3. PPI Benefits

The employee claims he is entitled to additional PPI benefits in excess of the eight percent rating paid by the employer.
  At the time of the employee’s injury, AS 23.30.190 provided, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  As noted above, the Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries, applicable to any claim for benefits under the workers' compensation statute.
 

To make a prima facie case, the employee must present some evidence that (1) he has an impairment and (2) an employment event or exposure could have caused it.
  A substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

Applying the presumption analysis to the employee’s claim for PPI, the employee has received two PPI ratings.  On October 18, 2005, Dr. Schilperoort assessed a four percent whole person PPI rating.  On January 15, 2005, Dr. Smith assessed an eight percent whole person PPI rating.  The higher of these two ratings has been paid to the employee by the employer.
   The Board finds that based on the PPI ratings of Drs. Schilperoort and Smith the employee has raised the presumption of compensability.  

We do not find, however that the employee has raised the presumption of compensability for any additional PPI.  The employer is seeking an unspecified amount of additional PPI benefits.  No other PPI ratings for the employee exist.   The employee offered no medical evidence that he has a PPI rating higher than eight percent.  In fact the employee testified he tried but could not get a doctor to give him a higher PPI rating.
  Accordingly, we conclude the employee’s claim for additional PPI benefits must be denied and dismissed.

4. Medical Benefits

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  The presumption also applies to claims for additional medical treatment
 and for continuing medical care for palliative treatment.
  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

The employee claims for unspecified future medical benefits.  Based on the ROI, the employee’s testimony, and the recommendations of Drs. Garner, Tower, Brecht, McGuire, Kavanaugh, Smith and Schilperoort that he have arthroscopic knee surgery, the Board finds the employee has raised the presumption of compensability regarding his claim for future medical benefits.  Although the employee was not clear as to what type of future medical benefits he is seeking the Board surmises from the medical records that the employee is interested in a possible left knee replacement surgery sometime in the future and benefits for potential other future medical issues.

As the employee has established the presumption regarding future medical benefits, the employer must present substantial evidence that the employee’s claim is not compensable to rebut the presumption.  When viewed in isolation, the Board finds the employer has rebutted the presumption regarding future medical benefits with the reports of Drs. Smith and Schilperoort, who both opined that since the employee has declined to have the recommended arthroscopic surgery the employee is medically stable and needs no additional medical care related to his workplace injury with the employer.  Additionally, Drs. Garner, Tower, Brecht, Kavanaugh all opined against knee replacement surgery for the employee at this time.

Proceeding with the presumption analysis, the Board now considers if the employee has proven his claim for future medical benefits by a preponderance of the evidence.  

Left knee replacement surgery

Based on a preponderance of the medical evidence, in particular the overwhelming objective record, we conclude that the employee’s proposed knee replacement surgery is neither reasonable nor necessary, and in fact, contra-indicated at this juncture.  We base this finding on the reports and opinions of Drs. Garner, Tower, Brecht, Kavanaugh, Smith and Schilperoort that knee replacement surgery is not medically reasonable or necessary at this time for the employee.  We find that in regard to the surmised request for knee replacement surgery authorization the employee has failed to mitigate his damages by taking advantage of less invasive arthroscopic surgery.  We give more weight to Drs. Kavanaugh and Tower orthopedic opinions that the knee replacement surgery is contra-indicated.  We also note that such a surgery would occur more than two years past the employee’s date of injury and the Board has discretion to authorize "indicated" medical treatment "as the process of recovery may require."
  We conclude that based on the record at this time, knee replacement surgery on either of the employee’s knees is not reasonable or necessary, as related to the employee’s 2003 reported left knee injury.  
Left knee arthroscopic surgery

The record reflects left knee arthroscopic surgery has been recommended to the employee by Drs. Garner, Tower, Brecht, McGuire, and Kavanaugh and approved by Drs. Smith and Schilperoort.  The employee has chosen not to undergo the recommended surgery and at hearing clearly explained he did not desire to do so now.  Despite the employee’s choice not to proceed with the surgery the preponderance of the evidence supports his entitlement to such a procedure as a medical benefit.
Unspecified future medical benefits


The employee offered no medical evidence that he will need future medical treatment other than if he proceeded with the left knee arthroscopic surgery, which he explained he did not want to do.  He testified he believed he would need future medical care due to his workplace injury but was not clear what that care would involve.  When asked at the December 6, 2007 hearing if he wished to proceed with arthroscopic surgery he explained he did not and when asked if he wished to proceed with knee replacement he was uncertain.  Based on the preponderance of the medical evidence, in particular the overwhelming objective record, we conclude that the employee has failed to prove his claim for unspecified future medical benefits.  We base this finding on the reports and opinions of Drs. Garner, Tower, Brecht, Kavanaugh, Smith and Schilperoort that the only recommended next step in medical care for the employee would be arthroscopic surgery which he has chosen not to proceed with.

Accordingly, the Board concludes the employee is entitled to left knee arthroscopic surgery if he chooses to proceed with such, but otherwise the employee is not entitled to additional unspecified medical benefits.

III.
SUSPENSION OF BENEFITS DUE TO EMPLOYEE’S FAILURE TO MITIGATE DAMAGES

In defense of a Board finding that the employee is entitled to additional TTD or PTD benefits, the employer argues the employee failed to mitigate the damage to his left knee by refusing to obtain recommended medical treatment, thereby effectively forfeiting his right to benefits until he undergoes arthroscopic left knee surgery  pursuant to AS 23.30.095(d).  Under this subsection, an employee's compensation payments may be suspended during a period he unreasonably refuses to submit to medical or surgical treatment.  

AS 23.30.095(d) states as follows:

If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.

The Alaska Supreme Court has provided the Board with guidance in determining questions of reasonableness of recommended treatment.  In Fluor Alaska, Inc. v. Mendoza, 616 P.2d 25, 28 (Alaska 1980) the court stated:

We believe that AS 23.30.095(d), construed in accordance with the “liberal humanitarian purposes” of the Workers’ Compensation Act, requires that a refusal be held reasonable if a conscious weighing of the results of having [the treatment] or not having [the treatment] could have led to the refusal, regardless of whether such weighing actually occurred.  (footnotes omitted).

The Court in Fluor also noted that the Board can properly consider an employee’s first-hand knowledge of bad effects resulting from the proposed medical treatment.  The determination of the reasonableness of refusing a medical treatment is, as the Court quoted from Professor Larson’s treatise, a “complex fact judgment involving a multitude of variables.”
  The Court stated complex factors must be weighed in balancing the chances of success and probable results of the treatment against the possible adverse consequences, to determine the reasonableness of an employee’s refusal to submit to treatment.

The Alaska Supreme Court in Metcalf v. Felec Services, 784 P.2d 1386, 1388 (Alaska 1990) stated the factors to be considered in determining the reasonableness of treatment refusal include the risk and seriousness of side effects, the chance of cure or improvement, and any first-hand negative experience or observations of the employee regarding either the procedure or medical care recommended. 

The record in this matter is sparse as to any potential negative effects of the left knee arthroscopic surgery recommended by Drs. Garner, Tower, Brecht, McGuire, Kavanaugh and approved by Drs. Smith and Schilperoort, other than the employee would have a recovery period following surgery.  Dr. Garner estimated this period to be approximately three months.
  The employee testified his concern was with the ability of the arthroscopic surgery to allow him to return to work and that he would still require a knee brace as his reasons for not having the surgery.  The employee did express concern with the efficacy of knee replacement surgery and the experience of a relative who had an unsuccessful knee replacement.
  As the record indicates several physicians advised the employee, the left knee arthroscopic surgery was an elective procedure, but at the same time he could not expect significant improvement without it and that he was medically stable if he chose not to proceed with the recommended surgery.  The Board gives little weight to the employee’s testimony that several of his physicians orally told him off the record that the recommended arthroscopic surgery would not work and that he needed a total knee replacement.  There is medical evidence that the employee was advised by Drs. Tower,
 Garner
 and Brecht
 that there was no guarantee of improvement from arthroscopic surgery and that some time in the future he might need a total knee replacement.
  However, the overwhelming medical evidence is that no physician recommended the employee have a knee replacement and that the left knee arthroscopic surgery was the recommended next step should he choose to proceed.  The Board is concerned that the employee’s refusal to proceed with the recommended arthroscopic surgery prevented what might have been a definitive diagnostic evaluation of the condition of his left knee and perpetuated questions regarding the employee’s claim.  However after reviewing all the evidence the Board finds that from a medical standpoint it was not unreasonable for the employee not to proceed with the recommended arthroscopic surgery. 

IV. 
PENALTY AND INTEREST
Because the employee is due no additional TTD or PPI benefits and has no unpaid past medical benefits, the Board cannot award penalties under AS 23.30.155(e) or interest under AS 23.30.155(p) and 8 AAC 45.142.  The Board concludes the employee is not entitled to penalties or interest.

ORDER
1. The employee’s workers’ compensation claim regarding his right knee is denied and dismissed.

2. The employee’s claim for permanent total disability (PTD) benefits, under AS 23.30.180 is denied and dismissed.

3. The employee’s claim for additional temporary total disability (TTD) benefits under 
AS 23.30.185 is denied and dismissed, at this time.

4. The employee’s claim for additional permanent partial impairment (PPI) benefits, under 
AS 23.30.190 is denied and dismissed.

5. 
The employee’s request for left knee replacement surgery is neither reasonable nor necessary, as related to the August 13, 2003 left knee injury and the employer is not responsible to provide medical benefits for such at this time.  

6.
The employee is medically stable as of July 21, 2004, and unless he chooses to proceed with the recommended left knee arthroscopic surgery he is not entitled to additional medical benefits, under AS 23.30.095(a).  The employee is entitled to additional medical benefits for arthroscopic surgery on his left knee if he chooses to have such surgery.  Accordingly, the employee’s claim for additional medical benefits, other than left knee arthroscopic surgery, under AS 23.30.095(a) is denied and dismissed.  

7.
The employee’s claim for penalties, under AS 23.30.155(e) is denied and dismissed.

8.
The employee’s claim for interest, under AS 23.30.155(p) and 8 AAC 45.142 is denied and dismissed.

Dated at Anchorage, Alaska on February 22, 2008.  
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