LISA BASS v. VETERINARY SPECIALISTS OF ALASKA

ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LISA BASS, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

VETERINARY SPECIALISTS OF ALASKA,
                                                  Employer,

                                                   and 

AIG CLAIM SERVICES,
                                                  Insurer,

                                                     Repondants.
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)
	INTERLOCUTORY

DECISION AND ORDER ON

RECONSIDERATION

AWCB Case No.  200601308
AWCB Decision No.  08-0110

Filed with AWCB Anchorage, Alaska

on June 16, 2008




Previously, on April 9, 2008, we heard the employee’s petition to strike from the administrative record the December 6, 2007 letter from SIME
 physician Larry A. Levine, M.D.  On June 11, 2008, in Anchorage, Alaska, on the written record, we heard the employer’s June 3, 2008 Petition for Reconsideration of our May 16, 2008 decision.
  Attorney William J. Soule represented the employee.  Attorney Colby Smith represented the employer and insurer (employer).  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).    At the conclusion of our deliberations, the record closed on June 3, 2008.
ISSUE

Shall we reconsider our May 16, 2008 decision granting the employee’s petition to strike, AWCB Decision No. 08-0093, under AS 44.62.540?

SUMMARY OF THE EVIDENCE

In our May 16, 2008 decision, we discussed the evidence and case history of the employee’s claim as follows:  

I. HISTORY OF THE CASE

The following recitation of facts is limited to those necessary for the Board to decide the narrow issue of whether to strike the December 6, 2007 letter from SIME physician Dr. Levine from the administrative record.  The employee was injured on January 17, 2006, while working for the employer.
   On January 23, 2006, the employee saw Tawnia Adams, D.C., for pain in her lower back, mid back, neck, and shoulder blade area on the left side.
  The employee began regular chiropractic treatment on January 23, 2006, which continued through March 2008, when she was seeing David W. Parliament, D.C., several times a month. 
  The employee also began physical therapy treatments with Chugach Physical Therapy on January 30, 2006, which continued until March 8, 2006.

Dr. Parliament, on March 24, 2006, released the employee to modified work of no more than ten hours per day and no lifting over 15 pounds.
  On April 19, 2006, a MRI
 of the cervical spine indicated minor disk bulges with no significant abnormality of the cervical spine.
  Also on April 19, 2006, a MRI of the lumbar spine revealed a disk protrusion at L5-S1 with an annular tear.
  

May 9, 2006, was the employee’s last day working for the employer.
  Dr. Parliament on May 11, 2006, authorized the employee to be absent from work with an undetermined return date noting she was to be evaluated for job retraining.
  On May 15, 2006, Dr. Parliament wrote a letter indicating the employee could not return to her current job duties even at limited capacity because those duties prevented her treatment from being effective and that he did not believe she will be capable of returning to her work at the time of injury.

At the employer’s request, on June 16, 2006, the employee was evaluated by Charles Simpson, D.C., and orthopedic surgeon William S. T. Mayhall, M.D.
  Drs. Simpson and Mayhall diagnosed lumbosacral strain, resolving; degenerative disc disease, cervical and lumbar spine, preexisting; possible S1 radiculitis.  They opined the employee’s work injury aggravated pre-existing lumbosacral degenerative disc disease, that the employee was not medically stable, but could return to work on a limited duty basis.
  On October 19, 2006, Dr. Mayhall reevaluated the employee, at the employer’s request, and diagnosed an annular tear at L5-S1.  He opined that fifty percent of the employee’s current medical condition was due to her pre-existing condition and provided a two percent permanent partial impairment (PPI) rating using the DRE
 method.
 

On March 15, 2007, Thomas Gritzka, M.D., conducted an orthopedic SIME.
  Dr. Gritzka diagnosed cervical thoracic sprain, essentially resolved; mild cervical degenerative spondylosis deemed “unremarkable” by radiologist; thoracal lumbar and lumbosacral sprain, essentially resolved; and intervertebral disk protrusion L5-S1 with annular tear.  He opined the employee had a zero percent PPI rating using the DRE method.

The employee saw William Ross, D.C., on March 21, 2007, for a chiropractic SIME.  Dr. Ross diagnosed an annular tear at L5-S1, opined any pre-existing condition had resolved prior to the employee’s January 17, 2006 injury, that the work injury was the substantial cause of her current medical condition, and provided a seven percent PPI rating using the DRE method.

On March 28, 2007, the employee saw Larry A. Levine, M.D., for a physical medicine and rehabilitation SIME.  Dr. Levine diagnosed cervical sprain/strain due to the injury of January 17, 2006, essentially resolved; lumbosacral sprain/strain secondary to the injury of January 17, 2006, with some ongoing symptoms.  He found the annular tear explained the change in the employee’s symptomatology, causing referral-type pain, which was related to the injury of January 17, 2006.  Additionally, he noted some degenerative preexisting changes; degenerative disc disease in the cervical spine and to a lesser degree in the lumbar spine; and slight deconditioning.  Dr. Levine opined that fifty percent of the employee’s current medical condition was due to her pre-existing condition and provided an eight percent PPI rating and attributed four percent of the rating to the employee’s work injury.  Dr. Levine used the DRE method.

Dr. Gritzka commented on additional records, including Dr. Ross’ SIME report, on May 1, 2007.  Dr. Gritzka confirmed his previous zero percent PPI rating based on the evidence he had at the time of his rating.  However, he opined that if the employee does have a constant or persistent numbness in a lower extremity, as Dr. Ross reported, then he agreed with Dr. Ross, except that Dr. Gritzka assigned a PPI rating of five percent.
  

On December 4, 2007, the employer’s counsel, Griffin & Smith, wrote Dr. Levine a letter pursuant to 8 AAC 45.092(j), providing him with additional information and asking three questions.  The letter states it included a copy of Dr. Ross’ August 14, 2007 deposition, the SIME reports of Drs. Gritzka and Ross, and pages 190 – 198 of  Master the AMA Guides Fifth, A Medical and Legal Transition to the Guides to the Evaluation of Permanent Impairment, 5th Edition (hereinafter Master the AMA Guides).  Griffin & Smith shared their view of how Master the AMA Guides should be interpreted related to the instant matter.
  On December 6, 2007, Dr. Levine replied to the employer with a letter responding in part as follows:

1. Is the January 17, 2006 injury a “new” injury because the clinical signs and radiologic findings have changed and are now consistent with a measurable impairment?  Yes.

2. Based on your experience and training, as well as your review of the supplied records, is it your opinion that the DRE method is the preferred method of rating Ms. Bass’ low back condition under the facts of her case?  Yes.

3. Do you stand by your March 20, 2007, overall rating of 4% impairment of the whole person?  Yes.

The employee filed a Request for Cross Examination, on December 19, 2007, raising a Smallwood
 objection regarding Dr. Levine’s December 6, 2007 letter.  On December 24, 2007, the employer filed an Answer and Cross Petition to strike the employee’s Request for Cross Examination.

On January 4, 2008, the employee filed a Petition to “strike” Dr. Levine’s December 6, 2007 letter by removing it from the administrative record unless the employer paid for the employee to cross examine Dr. Levine in deposition or in person at a Board hearing. The employee argued that the December 6, 2007 letter did not fall under the hearsay exception for SIME reports in 8 AAC 45.120(h)(3) or any other hearsay exception.

The employer filed an Affidavit of Readiness for Hearing (ARH) on January 23, 2008, on the employee’s January 4, 2008 petition to strike Dr. Levine’s December 6, 2007 letter.  At a prehearing conference held on March 10, 2008, the Workers’ Compensation Officer set this matter for hearing on April 9, 2008, to determine the status of the employee’s request for cross-examination/petition to strike.

We here adopt the full discussion of the evidence from that decision and order by reference.  In our May 16, 2008 decision we made the following findings and conclusions:

. . . We find the AWCAC’s decision in Geister is applicable in the instant matter, although Dr. Levine is a SIME physician, while the physician in Geister was not.  We find the December 6, 2007 letter was written to express an expert medical opinion on an issue before the Board,
 and is not an SIME report under 8 AAC 45.120(h)(3) or an ordinary business record under 8 AAC 45.120(h)(1).   We conclude the employee has an absolute right of cross-examination under Smallwood.
 . . .  

. . . We conclude, under Smallwood, in order for the December 6, 2007 letter to be admissible, the employer must bear the cost of providing the employee the opportunity to cross-examine Dr. Levine, regarding the letter.  We shall order the employer to provide the employee an opportunity to cross-examine Dr. Levine regarding his December 6, 2007 letter, within 90 days of this decision.  If the employer fails to make this opportunity available to the employee, the employee’s request to strike Dr. Levine’s December 6, 2007 letter shall be granted.

We hereby adopt our findings from that decision, in their entirety, by reference.  We ordered that the employee’s petition to strike would be granted if the employer did not provide an opportunity for the employee to cross-examine Dr. Levine regarding the letter within 90 days of issuance of our decision and order.

The employer filed a petition requesting reconsideration on June 3, 2008.  The employer asserted the Board failed to make a determination regarding what Dr. Levine’s December 6, 2007 letter is, despite our finding that the letter was not an SIME report.  The employer also argued the Board’s decision was inconsistent with Augustyniak v. Safeway,
 in which it contends the Board held a violation of 8 AAC 45.082 was actionable.  The employer asserts that, in the instant matter, we did not demonstrate the employer violated 8 AAC 45.092(j) and that the employer in fact did not do so.  The employer argues there should be no evidentiary exclusion as awarded by the Board, as this result defeats the sound public policy associated with speedy claim resolution and will have a chilling effect upon communications with SIME physicians.  The employer argued that non-compliance with 8 AAC 45.092(j) should be found before exclusion of evidence is ordered as a remedy.  The employer asserts our decision is also inconsistent with the AWCAC ruling in Guys with Tools v. Thurson,
 which held there was no basis to hold that exclusion of a report was valid statutory remedy to the prohibition against doctor shopping in AS 23.30.095.  The employer requested that on reconsideration we hold that Dr. Levine’s December 6, 2007 letter is admissible evidence and that the employee has the right to cross examine the author, pursuant to 8 AAC 45.082(j), at her own expense, which becomes the employer’s expense if the employee prevails on her claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

The employer requests that we reconsider our decision under AS 44.62.540.  In response to the employer’s petition, we have examined the record of this case and our decision.

The employer asserts in its petition that we failed to identify the nature of Dr. Levine’s December 6, 2007 letter.  We are not persuaded by the employer’s assertion.  We find we did identify that the letter was written by a medical expert to express an expert medical opinion on an issue before the Board.  We find this is precisely the type of letter the AWCAC
 found subject to a Smallwood objection in Geister v. Kid’s Corps, Inc.

The employer further argued that our decision was inconsistent with the Board’s holding in Augustyniak.  We find Augustyniak distinguishable from the instant case.  Specifically, Augustyniak does not involve a Smallwood objection, but rather addresses whether the employee exercised an impermissible change of physician under AS 23.30.095(a).  Additionally, the employer maintains our decision in the instant matter is inconsistent with the AWCAC decision in Guys with Tools.  We find this case is not controlling authority in the instant matter because again it does not involve a Smallwood objection.  Guys with Tools explores whether an employee’s failure to notify the employer of his choice of attending physician or neglect of other notice requirement justifies exclusion of evidence from the record.  The AWCAC in Guys with Tools, expressed its concern with the exclusion of evidence in general and found a lack of statutory authority to exclude evidence for a violation of AS 23.30.095.
  

In Geister, the AWCAC specifically approved the exclusion of evidence under Smallwood.  The AWCAC based its decision that Smallwood continues to apply to workers’ compensation cases upon the Alaska Supreme Court’s holdings in Liimatta v. Vest
and Municipality of Anchorage v. Devon.
  In Liimatta the Alaska Supreme Court upheld the trial court’s exclusion of a letter written by a physician because he did not testify about the letter.  The Supreme Court agreed “the evidence . . . was not a medical record” and because Liimatta did not establish that it was the physician’s regular practice to prepare and send such evaluation reports, the Supreme Court held the letter was not a business record admissible under ARE 803(6).
  In Devon the Alaska Supreme Court again acknowledged the parties’ right to cross-examine authors of reports submitted for review under Smallwood.
  The AWCAC concluded that 
. . . Smallwood is still the law in workers’ compensation cases, and that the right to cross-examination remains “absolute.” However, 8 AAC 45.120(h) provides that an opportunity for cross-examination “will be provided unless the request is withdrawn or the board determines that . . . under a hearsay exception of the Alaska Rules of Evidence, the document is admissible.” While the Court’s decisions in Dobos and Loncar hold “medical records kept by hospitals and doctors” are business records, this holding is qualified by Liimatta and Devon; letters written by a physician to a party or party representative to express an expert medical opinion on an issue before the tribunal are not admissible as business records unless the requisite foundation is established.  In this case, no such foundation was laid. The letters were written to the patient’s attorney and to the workers’ compensation insurer to express opinions on the core issue before the board. We conclude the board did not abuse its discretion in excluding Dr. Dramov’s letters.
 (emphasis added)

We find no basis on which to alter the findings and conclusions of our May 16, 2008 decision and order.  We affirm our finding in the instant matter that Dr. Levine’s December 6, 2007 letter was written by a physician to a party representative to express an expert medical opinion on an issue before the Board.  We further affirm our decision that in order for the letter to be admissible, the employer must bear the cost of providing the employee the opportunity to cross-examine Dr. Levine regarding the letter.
   We conclude, the employer’s Petition for Reconsideration must be denied.
ORDER
The employer’s June 3, 2008 Petition for Reconsideration is denied and dismissed.

Dated at Anchorage, Alaska this 16 day of June, 2008.





ALASKA WORKERS' COMPENSATION BOARD






David Arthur Donley, Designated Chairman






Mark Crutchfield, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of LISA BASS employee / petitioner; v. VETERINARY SPECIALISTS OF ALASKA, employer; AIG CLAIM SERVICES, insurer / respondants; Case No. 200601308; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16 day of June, 2008.






______________________________________

      




Jean Sullivan, Administrative Clerk II










� Second Independent Medical Evaluation.


� Bass v. Veterinary Specialists of Alaska, AWCB Decision No. 08-0093 (May 16, 2008).


� 1/23/06 Report of Occupational Illness or Injury (ROI).


� 1/23/06 Dr. Adams chart note.


� Ireland Clinic of Chiropractic reports 1/23/06 - 3/3/08. 


� Chugach Physical Therapy reports 1/30/06 – 3/8/06.


� 3/24/06 Dr. Parliament chart note.


� Magnetic Resonance Image.


� 4/19/06 Alaska Open Imaging Center, MRI cervical spine report, Michael D. Massey, D.O.


� 4/19/06 Alaska Open Imaging Center, MRI lumbar spine report, Michael D. Massey, D.O.


� 10/27/06 Deposition of L. Bass at 40.


� 5/11/06 Dr. Parliament Authorization For Absence.


� 5/15/06 Dr. Parliament letter.


� Employer’s medical evaluation (EME) as authorized by AS 23.30.095(e) and (k).


� 6/16/06 Dr. Simpson and Dr. Mayhall EME.


� Diagnostic Related Estimates.


� 10/19/06 Dr. Mayhall EME. Dr. Mayhall initially assigned 5% PPI, then reduced it by 50% and rounded down to 2%.


� Second Independent Medical Evaluation under AS 23.30.095(k).


� 3/21/07 Dr. Ross SIME.


� 3/28/07 Dr. Levine SIME.


� 5/1/07 Dr. Gritzka letter.


� 12/4/06 Griffin & Smith letter.


� 12/6/07 Dr. Levine letter.


� The Alaska Supreme Court addressed cross-examination in the workers’ compensation setting in Commercial Union Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).  The Court reiterated “the statutory right to cross-examination is absolute and applicable to the Board.”  Id. at 1265.  


� 1/4/08 Petition.


� 4/9/08 Prehearing Conference Summary.


� Geister, AWCAC Decision 045 at 16-17.


� Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 at 1265 (Alaska 1976).


� AWCB Decision No. 07-0199a (July 12, 2007).


� AWCAC No. 07-062 (November 8, 2007).  


� Alaska Workers’ Compensation Appeals Commission.


� AWCAC Decision 045 (June 6, 2007).  


� AWCAC No. 07-062 at 21–27.


� 45 P.2d 310 (Alaska 2002).


� 124 P.3d 424 (Alaska 2005).


� 45 P.2d at 318.


� Devon, at 432.


� Geister, at 16.


� Id.
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