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	MARK T. HUMMEL, 

                                                Employee, 

                                                          Claimant,

                                  v. 
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AIG DOMESTIC CLAIMS, INC.,
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	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200424155
        AWCB Decision No.  08-0125
        Filed with AWCB Juneau, Alaska

        on July 2, 2008


On November 13, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“board”) heard the employee’s December 27, 2006 claim and the employer’s September 25, 2006 petition for offset under AS 23.30.155(j) at a rate of 100% against future compensation or for order of repayment.  The employee was unrepresented and appeared pro se.  Attorney Shelby Nuenke-Davison, of Davison & Davison, Anchorage, represented the employer and insurer (“employer”).  The board held the record open for the employee to advise of any objection to evidence submitted less than 20 days prior to the November 13 hearing.  Later, the board extended the record closing date to February 20, 2008 for post-hearing briefing.  Then, after being advised that the parties had entered into post-hearing settlement negotiations and were near settlement, the board re-opened the record indefinitely to receive a compromise and release agreement.  The board was advised on April 16, 2008 that post-hearing settlement negotiations had broken down, and that the matter should proceed to decision.  We closed the record when we next met on May 13, 2008. 
ISSUES
(1)
Should the board admit the surveillance videotapes submitted by the employer?

(2)
Should the board order an SIME?

(3)
Is the employee entitled to additional TTD from May 6, 2006 forward, medical benefits (including medically-related transportation benefits), PTD, PPD or interest?  

(4)
Should the board hear the overpayment issue?

(5)  Has the employee received an overpayment of TTD benefits?

(6) If there has been an overpayment of TTD benefits, should the board issue an order permitting the employer and its insurer to assess an offset of the overpayment at 100%?


SUMMARY OF THE EVIDENCE

I. Medical History of Alleged November 1, 2004 Injury

The employee, a resident of Washington state,
 was hired to work as a carpenter for the employer Tlingit-Haida Regional Housing Authority (“T&H”) in Juneau on October 6, 2004.
  The employee reported that on Monday, November 1, 2004, while carrying two 2” x 6” x 20’ pieces of lumber, the employee stepped in mud and hurt his left foot.  The employee was referred to the employer’s designated first aid station, the Juneau Urgent Care clinic.  The employee testified that the doctor there did not examine his foot closely, did not x-ray his foot, and although released from work until November 4, 2004, the employee decided to leave Juneau to be examined by a “real doctor.”

The employer recorded that the employee reported injury to his left ankle, otherwise similarly described the directive to the employee to go to Juneau Urgent Care and the 2-day release from work but that, when the employee was called on November 4, 2004 to return to work, that the employee verbally announced his intention to quit working for the employer and to return to Washington state, without identifying a desire to seek other medical care as a basis for quitting work.
  The employee recorded this event as a voluntary resignation.
  The employer’s records show the employee was issued two paychecks surrounding this event, one on May 28, 2004 for $1,803 and the last check on November 10, 2004 for $132.

The Juneau Urgent Care records state that the employee reported on November 2, 2004 that on the previous day he “stepped on rock” with “pain immediately in arch of foot.”  It was reported that the employee complained of pain and swelling, that skin on the left foot was normal upon inspection but abnormal on palpation, with abnormal gait and station, and on inspection and palpation the left lower extremity was abnormal, but range of motion, stability and muscle strength/tone were normal.
  An x-ray was ordered, and the report of x-ray was negative for any bony injury. 
  This negative report of x-ray was charted, and the employee was diagnosed with a contusion of the left foot, and the employee was prescribed Naproxin, Toradol 30 mg IM, and Vicodin, with the employee to follow-up in two weeks.
  Dr. Packer signed a release note, instructing the employee not to return to work until November 4, 2004.
  In the Juneau Urgent Care chart notes, it was recorded that the employee reported no other medical problem other than “high blood pressure,” and that he was prescribed Trazodone
 but no other medications described, and that at that time he was drinking “<1” alcoholic drink per day.
  Bruising of the left foot was not noted on either the Juneau Urgent Care’s intake sheet nor the doctor’s chart note.

The employee was next seen on November 11, 2004 by Todd Smith, ARNP,
 of The Clinic at Elma, Grays Harbor County, Washington.  NP Smith charted that the employee was “here today to open an L&I [Labor and Industries]
 claim,” described the reported mode of injury, the report of “some pain on the bottom of his left foot that emanated up the leg,” that the employee was seen at “Juno [sic] Urgent Care,” and that “X-rays were done, which I do not have copies of nor copies of the report, but he was told that nothing was fractured.”
  The diagnosis was probable sprain, left foot, with stretched fascia.  The treatment plan at that time was a walking cast boot for 2 weeks, non-weight-bearing with elevation, an order for crutches, ice, and Naproxen.
  The employee was examined again by NP Smith on November 23, 2004, with increased swelling noted at the end of the 3rd and 4th tarsals; the employee was again prescribed crutches and instructed to be non-weight-bearing for two weeks, and to continue the Naproxen, ice and elevation.
  The employee was seen again by NP Smith on December  9, 2004, with notation that the employee had stopped using the walking-cast boot because he misunderstood the medical instructions.  At that time, the employee reported continuing pain; on examination, NP Smith recorded “no obvious swelling, no deformity and no erythema.”  NP Smith recommended an MRI.
  Additional Naproxen was prescribed on
December 15, 2004.

An MRI was performed on December 22, 2004, noting “unremarkable MR of the left foot,” including “no inflammatory change evident. . . . The plantar fascia is unremarkable. . . . There is no suggestion or indication of soft tissue edema or soft tissue pathology.”
  NP Smith reported these findings to the employee, apparently on December 30, 2004.
 

NP Smith examined the employee again, on January 4, 2005.  NP Smith noted the employee “ambulated into the exam room without apparent difficulty.”  Exam results were the same as previously.  NP Smith noted the tenderness to palpation and report of pain “seems to be rather out of character given the negative MRI,” and assessed, “left foot injury; subjective complaints not consistent with objective findings.”  NP Smith also noted: “I had advised the patient last week that I was going to release him to return to work, which did upset him.  He was a little bit more restrained today.”  NP Smith’s chart notes also documented a telephone conversation between NP Smith and adjuster Beth Phillips at AIG Insurance, which stated that Ms. Phillips would authorize a consultation with a podiatrist for a second opinion if requested by the employee.
  The employee requested the podiatry referral on January 7, 2005 and again on January 10, 2005.

The employee then consulted on January 24, 2005 with podiatrist Terrence Hess, DPM, who noted the employee reporting combination of alcohol and opioid pain medication, and that the employee had obviously used alcohol that day.  Dr. Hess ordered and reviewed x-rays (noting no bony abnormality), noted erythema (redness of the skin), edema (swelling), warmth and tenderness on the plantar medial left heel and arch, with a cavus foot
 and an “antalgic” limp.  Dr. Hess ordered a diagnostic ultrasound of the left foot, which “show[ed] severe hypo echoic thickening along the course of the left plantar fascia for distance of about 3 centimeters” without similar thickness on the right foot.  Dr. Hess’ diagnosis was “contusion left foot resulting in thickening of the plantar fascia, possible tearing, clinical correlations suggested.”  Dr. Hess performed a steroid injection, placed a Lo-Dye strap,
 prescribed Vicodin (30 tablets), and instructed on ice, stretching and anti-inflammatory methods.  There is no indication that Dr. Hess’ was aware of or reviewed either the December 2004 MRI film or report.

The employee called Dr. Hess stating he had not used the written prescription for Vicodin yet, and asking for a verbal call-in of the prescription to the Elma pharmacy, which the doctor agreed to do, but noted that he would decline to phone in prescriptions again.

Dr. Hess saw the employee again on February 10, 2005, noting that the employee appeared inebriated at that time.  This time, Dr. Hess charted that there was no erythema, no edema and no ecchymosis, but a positive Tinel’s sign
 over the peroneal nerve of the left foot was noted.  A second steroid injection was performed, over-the-counter orthotics were provided, and the employee was encouraged to attend the Alcoholics Anonymous meetings he said he planned to attend.
Dr. Hess’ chart note states that pain medications were denied, but a prescription for Lortab (30 tablets) as written by Dr. Hess on February 10, 2005 is in the record.
  

On March 2, 2005, the employee underwent an employer-sponsored medical examination by Deborah Behre, DPM, who did not mention the December 2004 MRI results.  Dr. Behre notes the diagnostic ultrasound by Dr. Hess in early 2005, and on exam describes erythema on the dorsum of the left midfoot, with callus on the right plantar medial hallux and plantar medial heel, on the right much greater than left (suggesting lessened use of the left foot).  Dr. Behre reviewed the condition of the below-the-knee Cam walker used by the employee noting extreme wear on the heel.  The employee reported to Dr. Behre that each steroidal injection relieved the pain in his left foot for approximately a day, but that otherwise he has constant pain in his left foot, made worse by walking.  The employee reported he was scheduled to return to Dr. Hess/Dr. Burkhardt’s office to discuss a surgery, which Dr. Behre assumed was a plantar fasciotomy.  Dr. Behre diagnosed “injury to left plantar fascia with a strong possibility of a tear” unconfirmed by MRI, with only abnormalities in plantar fascia noted based on the ultrasound; she felt this to be related to the 11/1/04 workplace report of injury on a “more probable that not basis.”  Dr. Behre opined that the employee needed “more treatment” at that time, without specification as to her opinion on surgery, physical therapy, injections, or any other modality of treatment.

The employee continued to treat with Dr. Hess’ associate Thomas Burghardt, DPM, from
March 2005 through April 2006.
  Treatment included multiple additional steroid injections, strapping, pain medications (through Drs. Burghardt or Hess and the Veteran’s Administration, but apparently not The Clinic at Elma),
 a course of Neurontin (through Dr. Burghardt), and physical therapy (massage, heat, exercises, ultrasound, electrical stimulation, strapping) at the Capital Medical Center, Olympia, WA
 and with the Montesano Physical Therapy group.
  The employee also sought pain medications or steroid injections several times at the Mark Reed Hospital; sometimes he was given medications as sought, other times he was referred back to his treating physicians.
  An orthopedic consult for a complaint of left knee pain on December 28, 2005 noted full range of ankle motion and lower extremity full strength, bilaterally, with no mention of foot pain.
  Despite his mention to Dr. Behre in March 2005 of a surgery planned by Dr. Hess, the first mention of surgery by a treating provider (rather than the claimant himself) appears in Dr. Burghardt’s notes for February 23, 2006, Dr. Burkhardt considering at that time a sinus tarsi synovectomy and endoscopic plantar fasciotomy.
  At the last treatment with Dr. Burkhardt, pain medications were sought but refused, the employee referred to his pain management provider, surgery apparently deferred pending examination by an unidentified provider in Oregon.

On May 4, 2006, the employee underwent a second employer-sponsored medical examination, this time by Paul Tesar, MD, orthopedist, of Portland, Oregon.  Dr. Tesar referred to the December 22, 2004 MRI, as well as the January 24, 2005 diagnostic ultrasound, and Dr. Behre’s March 2, 2005 report of examination.  The employee reported that he used the walking cast boot “usually for trips outside the house.”  Dr. Tesar noted limited range of passive dorsiflexion on examination (-15º), but that “when the patient walks on his heel, he is able to dorsiflex his ankle above normal.”  Dr. Tesar noted equal strength and muscle condition of the left and right lower extremities, “except for the ankle dorsiflexor and great toe dorsiflexor, which reveal giveaway weakness” as well as the toe extensors and flexors.  Dr. Tesar noted equal or near-equal circumferances bilaterally of the thighs, calves, bimalleolar, and forefeet, with a negative Tinel’s sign over the tarsal tunnel.  Dr. Tesar opined that the employee’s condition was unrelated to the November 1, 2004 workplace conditions, that “the patient, at most, had a mild contusion or sprain of his left foot” that was fully resolved by May 6, 2006.  He concurred with Todd Smith, ARNP’s assessment in January 2005 that the “patient’s subjective complaints are not consistent with the objective findings” and concurred with the January 2005 release to work.  Dr. Tesar described the employee’s report of the severe limitations his left foot pain reportedly placed on his activities, yet concluded that there was symptom magnification as demonstrated by the absence of atrophy that would have occurred given the employee’s reported pain level and limitation.  Dr. Tesar opined the employee was medically stable when NP Smith released the employee to return to work in January 2005, recommended against further diagnostic testing and surgery as being “doomed to failure.”

On May 17, 2006, the employee returned to JoAnn Yost, ARNP, of the same clinic as
NP Todd Smith (The Clinic at Elma), who recorded the employee was prescribed opioid pain medications by Dr. Burkhardt on May 12,, 2006, which the employee reported he was taking 3 per day.  The employee reported his pain medications had “disappeared.”  NP Yost prescribed 90 Percocet (a 30-day supply), and referred the employee back to Dr. Burghardt.  A week later, the employee’s request for oxycodone on May 25, 2006 was denied.
  Later in June and July 2006, NP Yost or NP Paul prescribed large additional prescriptions of oxycodone, although we do not have chart notes reflecting those prescriptions.

We have no further treatment notes from Dr. Burkhardt or Dr. Hess between April 23, 2006 and July 2006.  There are indications in the record the employee received at least one  prescription for opioid medications from Dr. Burkhardt in May 2006 (see discussion in Section II, below).  On June 14, 2006, Dr. Burkhardt wrote a letter “to whom it may concern” agreeing with Dr. Tesar’s conclusion that the employee’s “subjective complaints are greater than expected from the objective findings,” but noted that the employee’s pain complaints have been consistent “even with distraction,” that the employee was referred for neurology consult, and that he did “not have any surgical options for Mr. Hummel’s foot or ankle.”
  

On July 21, 2006, Dr. Burkhardt  performed nerve conduction tests on the employee, ruled out polyneuritis, noting normal wave forms on the right upper extremity.  In the left foot, Dr. Burkhardt noted low and prolonged peroneal wave forms, which Dr. Burkhardt concluded was “consistent with a moderate left L5 radiculopathy” or “less commonly a proximal focal peroneal or sciatic neuropathy.”
 

The employee then was seen on August 24, 2006 at The Clinic at Elma for a disability evaluation, his second at that clinic,
 during which the employee was reported to have a “smooth and even” gait, moving easily from chair to exam table and back, complaining of pain in his left ankle when the examiner tried to palpate a posterior tibial pulse.  No swelling was noted by the examiner, although the employee claimed his left foot was swollen.  The examiner found the employee had “mild” limitation due to the complaint of left foot and ankle pain, meaning “no significant interference with the ability to perform one or more basic work-related activities,” and the employee was found capable of performing “light” to “medium” work.
  

On March 2, 2007, and later on March 14, 2007, the employee reported to The Clinic at Elma reporting hand pain after a workplace injury at a construction job, but refused to discuss the mode of injury or allow examination of his hand despite requesting pain medications.

Dr. Burkhardt examined the employee again on March 22, 2007, noting continuing reports of pain, positive Tinel’s sign again on the left ankle, with no evidence of swelling or bruising, diagnosed as mononeuritis of left lower limb not otherwise specified, plantar fasciitis and unspecified site of foot sprain.  Dr. Burkhardt referred the employee back to the Veterans Administration for care, charting “I have nothing more to offer him at this time,” provided some pain medication, but noted that the employee’s condition was fixed and stable, and recommended the employee seek “more sedentary work, and that construction would not be a realistic option.”

On August 14, 2007, Dr. Tesar re-examined the employee, including a review of additional medical reports.  Dr. Tesar noted the repeated episodes of inebriation documented in medical reports, and noted the employee reported that “he has run out of pain pills and is drinking,” and “does have the odor of alcohol and admits to having been drinking” prior to the examination.  The employee reported discontinuation of wearing the boot cast on his left ankle and foot because of pain, and reported that he was unable to tie his shoes due to pain.  Dr. Tesar noted again the 18º difference between active dorsiflexion while ambulating and laying down, as compared with the failure of the employee to permit the doctor to passively dorsiflex during examination.  Dr. Tesar noted continued absence of muscle atrophy on the left lower extremity.  His impressions remained the same as his earlier exam, that is: no permanent impairment; temporary strain of the left foot that was fully resolved by January 2005; the employee’s reports of continuing pain driven by secondary gain to obtain money and pain relievers.  Dr. Tesar’s report does not cite nor discuss the July 21, 2006 nerve conduction study by Dr. Burghardt, nor any of Dr. Burghardt’s diagnoses.

On September 25, 2007, Dr. Burghardt wrote a letter to the employer’s attorney, noting that he had reviewed Dr. Tesar’s reports, and stated he concurred with Dr. Tesar’s findings, the lack of objective findings to support the employee’s complaints of pain, stating again “I have no further treatments to offer” the employee, and that the employee has been referred back to the VA medical center for further treatment.

II.  Other Medical and Psychiatric History

Other medical records on file show that the employee has a long-standing medical and psychiatric history, with continuing reports of pain in multiple body parts, drug-seeking behavior, and diagnoses of alcohol and other drug dependency.  One provider described the employee as follows, on January 28, 2004, ten months before the employment at issue here:

Used etodolac, naprosyn and Ultram w/o improvement, has used Vicodin which works and he asks for. . . .  PHYSICAL EXAM:  GENERAL:  WDWN [withdrawn] male in NAD [no acute distress] / alert and oriented x 3 / fair historian / multiple complaints all as equal and critical problems, but reports no initiation of any potential relieving therapy.

The employee reports multiple automobile and motorcycle accidents, another workplace injury to his neck, with long-term treatment with opioids and other pain relievers to address the employee’s reports of pain since at least 1997.  The employee has been diagnosed as Hepatitis-C positive since 2001, and had a gunshot wound to the chest with thoracotomy in 1986 that appears to be unrelated to his military service. The employee has been treated at least ten (10) times at Veterans Administration facilities for alcohol, cocaine and heroin addiction, the most contemporaneous record to the alleged November 1, 2004 injury showing a discharge on June 17, 2003 from a VA Addiction Treatment Center after testing positive for use of cocaine while admitted for residential treatment.  The VA records established that a condition of readmission to the program was that the employee first complete a long term treatment program or a community-based treatment program of at least 60 days’ duration.  There is no evidence in the record that the employee completed such a program.

During 2005 and 2006, the records on file with the board show that the employee obtained opioid medications from multiple providers, including the VA, while informing his private providers that he could not obtain VA services.  When the VA suggested polysubstance abuse services, the employee declined VA services while continuing to seek and obtain opioids from the VA and private providers.
  Below is a chart reflecting the prescriptions of medications, with notation to additional episodes where the employee sought pain relief medications: 

	Date Prescribed
	Medication / Comment
	Amount
	Prescriber

	4/7/03
	Naproxen 250 mg


	60
	VA

	4/18/03
	Employee reports chronic bilateral knee pain, with a pain so bad “I’m going to walk in front of a car if I don’t get some help,” requesting Vicodin, states Naproxen doesn’t help


	No data
	VA


	6/9/03
	Acetaminophen, 650 mg
	No data
	VA

	6/12/03
	Etodolac 400 mg (NSAID)
	30
	VA

	4/5/04
	Employee requests painkillers for multiple sources of pain


	No data
	VA

	4/14/04
	Hydrocodone w/ acetaminophen

5 mg / 500 mg (Vicodin)


	No data
	Smith

	6/10/04
	Hydrocodone w/ acetaminophen

5 mg / 500 mg (Vicodin)


	12
	Smith

	6/10/04
	Ibuprofen 800 mg
	60
	Smith

	8/19/04
	Tramadol HCl 50 mg (aka Ultram)
	180
	VA


	11/11/04
	Naproxen
	No data
	Smith

	11/23/04
	Naproxen
	No data
	Smith

	12/15/04
	Patient calls requesting pain medication; Naproxen prescribed


	60
	Smith

	1/24/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg (Vicodin)


	21
	Hess

	1/26/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Hess

	2/10/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	2/20/05
	At ER, states not receiving medications


	No data
	Mark Reed Hospital

Emerg. Nursing Record

	2/21/05
	Propoxyphene w/ acetaminophen

100 mg / 650 mg


	10
	Gile

Mark Reed Hospital ER

	3/3/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	3/15/05
	Hydrocodone w/ acetaminophen

5mg / 500 mg


	20
	VA

	3/17/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg
	30
	Burghardt

	3/29/05
	Chart note: Patient requests refill of Vicodin


	None given
	Smith

	4/7/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	4/19/05
	At ER, states can’t recall name of medications


	No data
	Mark Reed Hospital

Emerg. Nursing Record

	4/19/05
	Hydrocodone w/ acetaminophen

10 mg / 660 mg (Vicodin HP)


	No data
	Mark Reed Hospital

Emerg. Physician Record

	4/22/05
	At ER, states  not receiving medications; notes history of polydrug use and chronic abuse of alcohol


	No data
	Mark Reed Hospital

Emerg. Nursing Record

	4/22/05
	Noted “Wants narcs”
	No data
	Mark Reed Hospital

Emerg. Physician Record

	4/25/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	5/19/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	6/3/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	6/15/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	20
	Burghardt

	6/23/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	40
	Burghardt

	7/21/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	40
	Burghardt

	8/3/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	8/18/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	40
	Burghardt

	9/15/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	9/19/05
	Tramadol HCl 50 mg
	180
	VA

	9/29/05
	Hydrocodone w/acetaminophen

7.5 mg / 750 mg


	40
	Burghardt

	10/21/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	20
	Burghardt

	11/3/05
	Hydrocodone w/acetaminophen

7.5 mg / 500 mg


	40
	Burghardt

	
	
	
	

	11/21/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	30
	Burghardt

	12/15/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	20
	Burghardt

	12/22/05
	Naproxen 250 mg
	120
	VA

	12/22/05
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	90
	VA

	2/2/06
	Oxycodone w/acetaminophen

5 mg / 325 mg


	60
	VA

	2/10/06
	Employee declines polysubstance addiction services from VA


	
	VA

	2/28/06
	Oxycodone w/acetaminophen

5 mg / 325 mg


	60
	VA

	3/13/06
	Oxycodone w/acetaminophen

5 mg / 325 mg


	30
	VA


	3/13/06
	Morphine (MS Contin) 15 mg
	60
	VA

	3/27/06
	Oxycodone w/acetaminophen

5 mg / 325 mg


	30
	VA

	3/27/06
	Morphine (MS Contin) 15 mg


	60
	VA

	4/5/06
	Keterolac 30 mg/ml (aka Toradol)
	2ml
	VA

	4/18/06
	Oxycodone 5 mg
	63
	VA

	4/25/06
	Oxycodone 5 mg


	63
	VA

	5/12/06
	Hydrocodone w/ acetaminophen

5 mg/500 mg
	20
	Burghardt

	5/17/06
	Oxycodone w/acetaminophen

5 mg / 500 mg


	90
	Yost

	6/5/06
	Hydrocodone w/acetaminophen

5 mg / 325 mg (Endocet)
	12
	Billings

	6/8/06
	Tramadol w/ acetaminophen

37.5 mg / 325 mg (Ultracet)
	20
	Marston

	6/15/06
	Oxycodone w/acetaminophen

5 mg / 500 mg (Percocet)


	90
	Yost

	7/20/06
	Oxycodone w/acetaminophen

5 mg / 325 mg (Endocet, generic of Percocet)


	120
	Yost

	7/20/06
	Oxycodone w/ acetaminophen

Dosage unspecified (Percocet)


	150
	?? – per Miller at

The Clinic at Elma

	7/21/06
	Employee reported released from VA program “when he had a warrant for an arrest in California”


	
	Letter, J. Yost, ARNP, The Clinic at Elma, to Washington DDDS

	3/2/07
	Oxycodone w/ acetaminophen

5 mg / 325 mg (Percocet)


	25
	Paul

	3/14/07
	Oxycodone w/ acetaminophen

5 mg / 325 mg (Percocet) 


	25
	Paul

	3/22/07
	Hydrocodone w/acetaminophen

7.5 mg / 325 mg (Endocet)


	60
	Burghardt

	4/09/07
	Hydrocodone w/acetaminophen

5 mg / 500 mg


	40
	Burghardt

	4/20/07
	Oxycodone w/acetaminophen

7.5 mg / 500 mg
	20
	Billings


The employee applied for Social Security disability-related benefits on June 23, 2003,
 before being employed by the employer in this case.  He alleged an onset of disability of August 8, 2001.
  He was evaluated at The Clinic at Elma for this application in January 2004.  The conclusion at that time was that the employee was capable of medium duty work (50 lbs maximum lift, with frequent lifting and carrying of up to 25 lbs), noting that the employee “would not fully attempt certain ROM [range of motion] exercises.  However, no indication of serious limitations.”  This evaluation identified no non-exertional (i.e., psychiatric) limitations; it is unclear from the record whether the employee disclosed his prior psychiatric history to the reviewer (NP Smith).
  

Ultimately, however, on July 10, 2007, the Social Security Administration determined that the employee was eligible for disability benefits beginning April 16, 2003 and continuing up through July 10, 2007, notwithstanding intervening unsuccessful work attempts (including the employment involved here).  Based on the employee’s combination of psychiatric and exertional limitations, the ALJ found the employee met Listing 12.09(D), a substance addiction disorder with behavioral or physical changes with severity of impairment comparable to a personality disorder under Listing 12.08.
  The employee’s combination of impairments was found to be primarily alcohol-related, and therefore on the basis of federal law could not form a basis for disability, until a worsening of conditions that began on April 16, 2003.

The ALJ in his decision summarized the medical records we review again here, noting the report of workplace injury, but not citing the reports of Dr. Behre or Dr. Tesar. The ALJ concluded that the employee “still has a significant alcohol abuse disorder and probable substance abuse disorders,” but that “since April 2003 the claimant’s mental impairments have existed independent of his alcohol and substance abuse and were severe in and of themselves.”
  Noting the reported November 2004 workplace injury and subsequent treatment, the ALJ found that the reported November 2004 workplace injury

would have limited the claimant to at most sedentary work activity after November 2004.  However, since the claimant can be found disabled based on the severity of his mental and physical impairments in April 2003, there is no need to further consider the claimant’s residual functional capacity after 2004.

In deciding to award Social Security disability benefits, it was found in the employee’s best interest to appoint an institutional representative payee.
 

III.
Evidence at hearing and proceedings subsequent to hearing:


A.  Evidence notebook:

On October 22, 2007, the employer filed and served an evidence notebook, containing 282  numbered pages of documents.  This notebook will be referred to as the Employer’s Evidence Notebook.  The board filed this on the date of receipt in Juneau, October 23, 2007.


B.
Videotapes
The employer filed and served videotapes represented to show the employee in 
April and May 2005, and June 2007.
  These videotapes were filed with the board on October 23, 2007, more than 20 days prior to the November 13, 2007 hearing.  At the same time, the employer No witness testified to authenticate the videotapes produced at the hearing, but among the documents in the Employer’s Evidence Notebook are copies of reports from the investigators.
  The board received no request for cross-examination of the videographers of the videotapes, or of the investigators, whose reports were in the Employer’s Evidence Notebook.  By inspection, the report of surveillance of the employee during April and May 2005 contains still pictures that are exact duplicates of portions of the videotape labeled for those times, and appear to be “screen captures.”
  One witness, Dr. Tesar (testimony summarized below) testified that he had watched videotapes of the employee; he specifically mentioned the June 2007 Videotape.
  

The employee, who appeared telephonically, was not physically present to view the tapes as the panel reviewed them, so the panel held the record open for the employee to object to admission of the videotapes, or to dispute that the person depicted in them was the employee.  Although the board received no document signed by the employee, the board did receive an undated type-written document, in an envelope bearing the employee’s return address, that read as follows:

You are nuts.  You call that work?  When is the first or last time you have worked on a construction site?  I can figure it out “never”.  Because you would know what work is.  Yes that was me on the tape. . . . To survive I have worked my whole life working construction.  If was my life, my livelihood.  Because of my foot I am unable to climb ladders, carry wood or carry anything heavy over the past 3 years.  I have taken a lot of pain killers and drank heavier because of my left foot under the table or over the table.

The employer’s counsel faxed the board an identical duplicate of this unsigned, undated letter, received separately also in an envelope bearing the employee’s return address.
  The board panel’s presiding member corresponded with the parties to invite subsequent briefing on whether this letter itself was admissible, or whether by failure to respond in a writing bearing his signature, the employee had waived any objection to the admission of the videotapes into evidence.
  The board panel also left the record open until February 20, 2008 to accept additional briefing on the admissibility of the videotapes under certain Alaska Workers’ Compensation Appeals Commission precedent.
  

The employer responded with evidence that the employee had in past correspondence presented mail to the employer’s counsel in the same manner (cutting out addresses from previously submitted correspondence, and pasting or taping them to an envelope), and provided examples of this practice by the employee.  The employer argued the videotapes should be admitted: (1) as “documents” on file with the board more than 20 days prior to the hearing, not otherwise objected to and for which no request for cross-examination of the author had been received, (2) that the employee had admitted his identity on the videotapes, and (3) that the employee had waived any objection to admission.
  No response on the admission of the unsigned, undated letter or the videotapes was received from the employee.

On this record, as discussed in the Findings of Fact and Conclusions of Law below, we admitted the videotapes, viewed them, and based our decision in part on them.  We also admitted the unsigned, undated letter, attributing it as an admission of the employee as to his identity on the videotapes.


C.  Testimony:

The employee Mark Hummel appeared and testified telephonically, at a location away from his home.  The employee’s deposition taken on April 10, 2007 was also on file.
  The employee testified he did not have access to his papers and things relating to this case, including the employer’s brief and the videotapes (discussed further below).  The employee acknowledged receiving the Employer’s Evidence Notebook and the videotapes shown at hearing, and raised no specific objection to the board’s consideration of this evidence.  The employee described the workplace injury and subsequent pain in his foot, consistent with his reports in medical records and at his deposition.  He testified that his foot turns black and blue and swells up when he walks on it.  He argued that evidence of his consumption of alcohol, conviction for driving while under the influence of alcohol (DUI), and other criminal history was irrelevant.  The employee testified he remained unable to work due to other injuries, but that when his foot was bothering him he was told he should not return to work.  The employee admitted on cross-examination that he was arrested in Juneau on October 22, 2004, just prior to the injury, for driving under the influence, and that he had to pay $500 to get out of jail, using his last paycheck from the employer as an appearance bond.  He testified that he informed the employer’s project supervisor Sean Hager about the arrest.  Mr. Hummel denied recalling whether he worked in 2005.  He testified his foot is so swollen at times that he cannot put a shoe on, and that he cannot walk anywhere without a protective boot on his left foot, although later he qualified this to say he can walk without a boot if he has had painkillers or alcohol.  He admitted to his substance abuse issues going back to the mid-1980s.  The employee testified that because he was away from his paperwork, he could not recall his earnings in 2004, but he did not dispute the Social Security finding as to his earnings in 2004.  The employee disputed the medical record that stated he worked at a construction site and injured his hand in 2007.

Craig Moore, construction manager for the employer, testified that the employee was hired as a temporary carpenter to work full time on a T&H construction project called the Glacier Village III project in the Mendenhall Valley.  Mr. Moore testified regarding the employee’s report of injury.  Mr. Moore testified that the employee would have been laid off at the end of the project.  Mr. Moore testified he first learned of the alleged injury on November 4, 2004 when project supervisor Sean Hager reported that the employee had resigned.

The employee had said at the outset of the hearing that he had no witnesses other than himself.  Later during the hearing, the employee sought to call Cherie Stevens as a witness, apparently to corroborate his reports of continuing pain in his left foot.  The employer objected to Ms. Stevens being called as a witness, since the employee had filed no pre-hearing witness list.  The employer’s objection was sustained, and Ms. Stevens was not called as a witness.

Paul Tesar, MD testified by telephone at the hearing, and also by deposition.
  Dr. Tesar identified the employee as the person depicted in the June 2007 Videotape.  Dr. Tesar testified that when he examined the employee in August 2007, the employee walked with a pronounced limp, more pronounced than is shown in the June 2007 Videotape  (discussed below).  Dr. Tesar testified that given the lack of atrophy in the employee’s left leg and foot, and the full range of plantar flexion and dorsiflexion, that the employee’s reports of pain were totally inconsistent with the objective signs and symptoms of the employee’s left foot and ankle functionality.  Dr. Tesar noted the normal December 2004 MRI of the left foot.  Dr. Tesar opined that swelling may be a sequel to use of a walking cast boot or crutches, because the foot and leg muscles are not working normally to evacuate fluid in the lymph system.  Dr. Tesar expressed the opinion that the employee was consciously embellishing his reports of left foot pain.


D.
Evidence of criminal convictions and arrest for DUI, DWLS in Juneau

As part of its case that the employee’s resignation from work and return to Washington state on November 4, 2004 were motivated by circumstances other than a workplace injury, the employer submitted evidence of the employee’s criminal history; the records for this were filed in the Employer’s Evidence Notebook.  This evidence shows that the employee has at least 17 criminal convictions in Washington state, including four (4) DUIs, four (4) driving with license suspended (DWLS) or without license offenses, a hit-and-run, a reckless driving, and a negligent driving conviction.
  

On April 20, 2004 the employee pled guilty (although also denying guilt at the time) to the offense of burglary on July 29, 2003 in entering a residence to steal a purse.
  The employee was sentenced on June 14, 2004.  It is unclear from either the plea agreement documents or the Judgment and Sentence that the employee was placed on any probationary period, or prohibited from leaving the State of Washington.

On January 23, 2004 the employee was convicted after pleading guilty to the offense of Theft in the Third Degree for taking a friend’s credit card and attempting to use it to recover cash from a cash machine.  In pleading guilty to this offense the employee asserted there was a misunderstanding and that the alleged victim had received full restitution.  Under this offense, it is clear that the employee was under one (1) year of probation.

On October 22, 2004, the employee was arrested in Juneau and charged with DUI, reckless endangerment (having a BAC of 0.125% with a passenger in the vehicle), and DWLS.

The employee’s car was impounded at the time of this arrest, and the employee testified at hearing he needed assistance to transport himself to work, even to pick up a paycheck to make bail.

A bench warrant was issued after the employee failed to appear at a pre-trial hearing on
December 8, 2004.

IV.
Proceedings and evidence regarding alleged overpayment and withholding rate issue

The employer first alleged an overpayment and entitlement to an offset against future benefits in its Answer filed on January 19, 2007.
  At a pre-hearing held on August 13, 2007, the pre-hearing officer set the employee’s 12/27/06 WCC on for hearing for November 13, 2007, identifying the overpayment issue under the employer’s listed defenses.
  The employer filed an Amended Answer on September 6, 2007, again alleging an overpayment and identified that an order permitting a 100% offset against future benefits was sought.
 Another pre-hearing conference was held on September 13, 2007.  The employer’s representative raised the overpayment issue as one that the board should hear, identified the specific amount the employer felt had been overpaid, and why.  The overpayment issue was listed under “defenses.”
  On September 25, 2007, the employer filed its petition seeking the board’s affirmation of TTD overpayment, seeking a 100% offset under
AS 23.30.155(j), or an award for repayment of the overpayment.
  A request for conference was filed on October 3, 2007.
  

Another pre-hearing was held on October 11, 2007.  The employer’s January 2007 Answer, including the overpayment issue, is mentioned under “defenses.”  Under “issues,” however, are only: (1) the employee’s December 27, 2006 WCC, (2) the employee’s June 8, 2007 ARH on that WCC, and (3) the employer’s June 9, 2007 petition on some releases.
  On October 23, 2007, the employer objected to the omission of the overpayment and offset issues from the statement of “issues” in the October 11, 2007 Pre-Hearing Conference Summary.
  The pre-hearing officer declined to revise the Pre-Hearing Conference Summary, pointing out that the 20-day period for a response to the September 25, 2007 petition had not yet run, that the employer had not filed an affidavit of readiness for hearing (ARH) on the September 25, 2007 petition, and that the employer had not requested the September 25, 2007 petition to be set for hearing at the October 11, 2007 pre-hearing, or else the WCO would have noted that the September 25, 2007 petition was premature for hearing on the record at that time.
 

The employer briefed the overpayment issue anyway,
 and submitted evidence on the issue.  The evidence shows the employee was hired at the rate of $18 per hour, as a full-time, temporary carpenter.
  The hours worked and payments made are laid out in EVI-0035 to 0036, and Exhibits 3 and 4 to the Employer’s Hearing Brief.  Excluding overtime, the employee twice worked a full 40-hour work week for the employer, and four other full 8-hour work days, for a total of fourteen (14) work days for the employer spread over four weeks.

When compensability was not disputed, the employer had calculated the employee’s weekly TTD compensation rate to be $604.07.  The employer submitted a compensation report stating that the employee received this rate for a total of 81 weeks and 6 days, for a total TTD paid of $49,447.47.
  The employer asserted an overpayment of $43,626.60, based on the allegation that the employee was a temporary full time employee and that, under the July 10, 2007 Social Security Administration decision, the employee reported total earnings in 2004 of $3,874.
  From this reported figure for income in 2004, the employer argued the spendable weekly wage should have been calculated, based on temporary employment, as $3,874 ÷ 50 = $77.48 per week.  The employer asserted that the employee’s weekly rate should have been $71.11, referring to the board’s rate tables for the applicable year (2004).
  

After discovery, the employer has identified no other employer of the employee during 2004, and the bulk of the employee’s 2004 earnings were shown to have been earned during the period the employee was employed by the employer.

At the inception of the hearing, the board panel’s presiding officer announced that the panel would hear the issues raised employer’s answer, as well as the the employee’s claim.
  This was clarified during the hearing to include the overpayment and offset rate issues.
  The employee did not object to the board panel hearing the overpayment and offset rate issues.  The employee testified that he believed he had been hired as a full-time, permanent employee with no limitation on the duration of his employment.  The employee did not otherwise refute any of the employer’s evidence regarding the employee’s duration of employment with the employer, or his 2004 wages.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
ADMISSION OF THE VIDEOTAPES

AS 23.30.135(a) provides, in pertinent part, that:

In making an investigation or inquiry or conducting a hearing the board is not  bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.120 provides, in pertinent part, that:

 (c) Each party has the following rights at hearing: 

* * *

(4) to impeach any witness regardless of which party first called the witness to testify; . . .

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . . . 

(f) Any document . . .that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing. The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052. 
(g) A request for cross-examination filed under (f) of this section must (1) specifically identify the document by date and author, and generally describe the type of document; and (2) state a specific reason why cross-examination is being requested. 

* * *

(i) If . . . a document is received by the board less than 20 days before hearing, the board will rely upon that document only if the parties expressly waive the right to cross-examination or if the board determines the document is admissible under a hearsay exception of the Alaska Rules of Evidence. 

In Geister v. Kid Corps, Inc., the Alaska Workers’ Compensation Appeals Commission ruled that it was error, found to be harmless in that case, to admit a surveillance video that was not authenticated by the investigator who made the video recording, unless the employee otherwise adopted the video.
  In a recent decision, citing and discussing Geister, the board has cautioned an employer that surveillance videos must be authenticated by the videographer or some other witness before the board could make a determination of their probative value.
  The board has previously declined to permit a surveillance video to be viewed by a board-ordered second independent medical examiner, where authenticity of the video is contested, without first conducting a hearing on the probative value of the video, noting the potential for prejudice and violation of due process of law.

We find the employer submitted the original videotapes more than 20 days prior to the hearing.  We conclude that the videotapes are a “document” as that term is used in 8 AAC 45.120(f).
   Since there was no objection to admission of the videotapes, nor any request to cross-examine the videographer as the “author” of them, we conclude that by regulation they are admitted into evidence and may be fully relied upon by the board.  8 AAC 45.120(f).

Even if the videotapes were not admissible under 8 AAC 45.120(f), we find they are admissible under 8 AAC 45.120(i), because the employee has expressly waived any right of cross-examination, and because we conclude the document is admissible under a hearsay objection under the Alaska Rules of Evidence.  We find that the investigator’s reports were filed 20 or more days prior to the hearing, were not objected to, and thus were properly admitted into evidence.  The April and May 2005 investigation reports discuss the videotaping, and contain still photographs (“screen captures”) reproduced from the video, printed within the reports.  We find that the April / May 2005 Videotape is admissible to demonstrate that the still photographs contained in the investigators’ April / May 2005 report, as well as the narrative of observations made by the investigators, are representative and not misleading.  We find that the June 2007 Videotape is admissible to corroborate Dr. Tesar’s testimony.  We conclude that, given the precision of the investigator’s written reports, the video quality (although it is mixed, there are sufficient passages that are quite clear), and the lengthy, unedited periods of videotaping, that there is sufficient indicia of reliability and probative value that the videotapes are admissible under Rule 803(23) of the Alaska Rules of Evidence, despite the lack of a witness testifying to authenticate the videotapes.  We therefore find the videotapes admissible 8 AAC 45.120(i).

We find that the employee waived any objection to the employer’s failure to submit authenticating evidence to support the videotapes.  We corresponded with the parties with specific citation to the Geister case, held the record open and provided the employee with an opportunity to object to the admission of the videotapes, or otherwise rebut the probative value of them.  The employee admitted it was he who was depicted in the videos.  The employee chose to respond with argument that: (1) while on pain medication or alcohol, he might walk without the prescribed boot; and (2) that the activities depicted in the videotape (walking; getting into and out of vehicles; hanging laundry to dry; carrying what appeared to be a relatively light weight glass table top; pushing items in a wheel barrow down a road; pushing a grocery cart on asphalt) were not representative of the activities required in heavy construction work.  These are arguments going to the weight the board should place on the videotapes, not whether to admit them into evidence.  In the post-hearing opportunity for briefing, the employee did not pursue any argument that the videotapes should be totally disregarded by the board because of lack of an authenticating witness.  We therefore find that the employee has waived any objection based on lack of an authenticating witness, and therefore has waived any objection based on unavailability of the videographer for cross-examination.  8 AAC 45.120(i).  We discuss the weight afforded the videotapes in the discussion, below, of our decision on the employee’s claim.
  

II. 
The board finds there is not a dispute of medical opinion, and an SIME would not aide the board in its decision on the employee’s claim

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . .    
8 AAC 45.092(g) provides:
(g) If there exists a medical dispute under in AS 23.30.095 (k), 
· * * *
(2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party's right to request an evaluation under AS 23.30.095 (k) is waived; 

(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and

(B) copies of the medical records reflecting the dispute; or 

(3) the board will, in its discretion, order an evaluation under AS 23.30.095 (k) even if no party timely requested an evaluation under (2) of this subsection if 

(A) the parties stipulate, in accordance with (1) of this subsection, to the contrary and the board determines the evaluation is necessary; or 

(B) the board on its own motion determines an evaluation is necessary. 

(h) If the board requires an evaluation under AS 23.30.095 (k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers' depositions, regarding the employee in the party's possession

We have analyzed SIME petitions by resolving three basic questions in applying AS 23.30.095(k):

1) Is there a medical dispute between the employee’s physicians and the SIME physicians?

2) Is the dispute significant?

3) Would an SIME physician’s opinion assist the Board in resolving the dispute?

NP Smith (citing the December 2004 MRI, but without the benefit of the then-not yet performed diagnostic ultrasound) formed the opinion the employee could return to work.  Early in 2005,
Dr. Hess, without the benefit of or citation to the December 2004 MRI, formed the opinion that the employee would benefit from treatment, based upon an ultrasound suggesting “thickening” of the plantar fascia of the left foot, coincident with the employee’s reports of pain.  Dr. Behre, also without the benefit of or citation to the December 2004 MRI, supported further “treatment,” apparently including her assumption that Dr. Burghardt would perform a plantar fasciotomy.  Thus from late December 2004 through May 2006, the medical record might have supported the conclusion of a difference of medical opinion, although between the employee’s treating physicians.  However, there was no need for an SIME because the employer and its insurer had not controverted benefits.  There is no evidence in the record that the employee was denied any surgery through
May 2006 because of any act of de facto controversion by the employer or its insurer.

It appeared in February 2006 that Dr. Burghardt was working the employee up for surgery.  After multiple steroid injections, two trials of physical therapy over the course of a year, long term use of the walking boot cast, orthotics, and the long trial of pain medications, with the benefit of both the December 2004 MRI and the January 2005 diagnostic ultrasound, as well as the ability to observe the employee (and the lack of atrophy), Dr. Tesar opined in May 2006 that the employee was fully recovered from any workplace-induced injury, that continued complaints of pain were induced by drug dependency and secondary gain, and suggesting that surgery in this type of patient was not indicated (in his words, “doomed to failure”).  Thus in May of 2006 there might have been a disagreement among physicians, but any such dispute was short-lived.  By July 2006, having reviewed Dr. Tesar’s May 2006 report,  Dr. Burghardt concurred with Dr. Tesar that the employee’s subjective complaints were greater than expected from objective findings, and that surgery was not indicated after all, stating “I do not have any surgical options” and that all other treatment options had been exhausted.
  Although Dr. Burghardt disagreed with Dr. Tesar’s conclusions about the employee’s reports of pain (noting inducement of pain reactions during examination when the employee was distracted), we find this disagreement minor and immaterial now.

The employee did not file his claim seeking an SIME until December 2006.  Had the employee petitioned then, the board might still very well have found a material dispute among the physicians based on their different perceptions of the employee’s reports of pain, presumably to resolve the question of whether disability was continuing, whether continued treatment with pain medications was indicated, and to provide a PPI rating.  However, Dr. Tesar later was provided with the
 June 2007 Videotape, showing the employee ambulating without the same level of pain behavior as demonstrated at Dr. Tesar’s office, as well as additional medical records, and prepared his
August 2007 report that again concluded the employee had fully recovered from any workplace injury, and no further treatment was indicated.  A nerve conduction study was performed in
 July 2007 by Dr. Burghardt, and his diagnosis changed to include neuritis.  In September 2007,
 Dr. Burghardt agreed with Dr. Tesar’s August 2007 report, concluding that there were no objective indications of continuing disability (based on the foot injury), and lack of further treatment options.
  Accordingly, we find no material dispute among the physicians to warrant an SIME.

Moreover, even if we were to find a material dispute, we find that the ultimate issue in this case is the credibility of the employee’s reports of pain after what is, by all the evidence, at most a soft tissue injury.  On this record, given the employee’s long-standing alcohol and other drug abuse, we cannot find that the workplace conditions caused the currently diagnosed condition
(by Dr. Burghardt) of neuritis.  The board finds that another physician’s take on the credibility of the employee’s reports of pain would not be particularly informative.  The existing medical records well-document these reports, after lengthy treatment, repeated physical examination, and thorough testing, including x-rays, MRI, diagnostic ultrasound, and nerve conduction studies.  We find that an SIME would not help the board resolve the dispute between the parties on this record.

For these independent reasons, we deny and dismiss the employee’s claim for an SIME.

III.
  The board finds the employee is not entitled to additional benefits from May 6, 2006 forward

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."
The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.

Here, the claim is for additional TTD, medical benefits (including medically-related transportation benefits), and interest, from May 6, 2006 forward.  At the initial stage of the compensability analysis, we look at the evidence supporting the employee’s claim in isolation, without weighing credibility.  Here, we find that the employee’s testimony, and the medical records of Drs. Hess and Burghardt, as well as Dr. Behre’s report, and the continuing prescription of pain medications, support compensability of the employee’s claim for continuing benefits after May 23, 2006.

At the second stage of the compensability analysis, we look at the evidence tending to refute the employee’s claim for benefits.  We also look at this evidence in isolation, without weighing credibility.  We find that Dr. Tesar’s May 2006 and August 2007 reports, the medical treatment notes from May 2006 forward, the investigators’ reports supported by the April /May 2005 Videotape and the June 2007 Videotape, and other evidence support the employer’s case and rebut the employee’s claim that any workplace injury sustained in November 2004 continued to be disabling as of May 23, 2006.

At the third stage of the compensability analysis, all presumptions fall out, and the burden of persuasion shifts to the employee to establish by a preponderance of the evidence his entitlement to his claim for further benefits.  We find on this complicated and extensive record that the employee has not met his burden.  We are persuaded that the balance of evidence supports the employer’s May 2006 controversion of all further benefits.

We note that the Social Security Administration’s determination of disability, made in July 2007, although it is evidence worthy of careful examination, is not ultimately binding upon us, that we must make an independent evaluation of the employee’s entitlement to further benefits under the Alaska Workers’ Compensation Act.  The standards for entitlement to disability benefits under Social Security rules are different from the standards for entitlement to benefits under the Alaska Workers’ Compensation Act.  However, beyond this difference in legal standards, we find that the Social Security determination, made in a proceeding in which the employer did not and could not have participated, found that the employee was disabled (and not engaged in “substantial gainful activity,” as that specialized term is defined under federal law) as of April 2003 and continuously until July 2007, before and during his employment with the employer here.  The brief period of employment with the employer here, of less than a month, was in the parlance of the federal disability statutes and regulations an “unsuccessful work attempt.”

The Social Security Administration found that the basis of the employee’s disability was primarily due to psychiatric, non-exertional limitations: a personality disorder brought on by the employee’s long term alcohol and polysubstance abuse, albeit augmented by physical limitations and injuries accumulated by the employee prior to his beginning work for the employer here in October 2004.  We find that the Social Security Administration did not focus on the employee’s alleged injury to his foot in October 2004, because disability was found to exist due to other impairments (primarily psychiatric, but also combined with other physical limitations) with earlier onset.

The employer’s evidence shows that the employee, while on probation from one criminal offense in Washington state (and perhaps a second), with a criminal history of having been convicted of multiple DUI, DWLS and other automobile operator offenses, was arrested in Juneau on October 22, 2004, charged with another DUI, DWLS, and reckless endangerment (operating a vehicle with a BAC of 0.125% with a passenger).  The employee’s car was impounded, and suddenly he lost his mode of transport to work.  The board finds that the employee might very well have faced jail time on the new Juneau offenses.  We find that the employee decided to voluntarily terminate employment with the employer, motivated by more than his desire to seek medical treatment in Washington state (as the employee testified, to consult with a “real doctor”).  We find the employee ceased working for the employer because of the economic reality of having lost his vehicle, and because of the potential for incarceration on the Alaska criminal matters.  On the current record, an arrest warrant for the employee’s failure to appear is still outstanding.  We find the employee’s testimony on his reasons for departing Alaska were not candid, nor fully credible.

We find that the medical record, viewed in the context of the employee’s history of substance abuse and drug-seeking behavior, supports the opinions of both Dr. Tesar and NP Smith that the employee’s injury sustained on November 1, 2004, if any, was minor and was fully-healed by January 2005.  Neither Dr. Behre nor Dr. Burghardt ever address in their treatment notes, report or letters the diagnostic importance of the negative December 2004 MRI of the left foot.

Although we decided to admit the videotapes and reviewed them, we found them of mixed support for the employer’s case.  The videotapes do show the employee walking with a slight limp at times, and also show the employee sitting for an extended period of time with his feet elevated, and what the investigator describes as a bag of ice on his left foot.  This evidence suggests the employee’s pain complaints have a basis in fact.  The videotapes do not reveal the extent to which any pain the employee might be experiencing was numbed by alcohol or pain medications.  Thus, we find the surveillance videotapes to be of limited value in our determination of the employee’s claim.  The videotapes do show the employee’s ability to ambulate without apparent difficulty, without the use of either crutches or the boot case, for distances exceeding several hundred yards.  We find that the videotapes support the medical opinions that, even if the employee has numbed himself with alcohol or opioid medications during the videotapes, they demonstrate an ability to ambulate that is grossly more functional than the employee represented to the board or to the physicians in this case.  We find that the employee’s reports of limitation due to left ankle and foot pain are not credible.

We place the greatest weight on Dr. Tesar’s reports of examination of the employee, particularly the lack of evidence of atrophy that Dr. Tesar would ascribe if the employee was as limited as he reported by the pain in his left foot, and the discrepancy in dorsiflexion of the employee’s left foot between active ambulation, and passive examination.  We find, based on Dr. Tesar’s report of examinations both in 2005 and 2007, that the employee exaggerated the level of impairment due to pain in his left foot and ankle.  Because the employee’s physicians’ opinions of disability and treatment were dependent upon the employee’s subjective reports of pain and impairment, we  discount the opinions of Dr. Hess and Dr. Burghardt.  Although we find that Dr. Burghardt’s and various physical therapy treatment efforts for the employee throughout 2005 and 2006 was not medically unnecessary, we find that after May 23, 2006, the employee was no longer impaired by any injury as a result of workplace conditions to which he was exposed while working for the employer on or before November 1, 2003.  We find the employee is not entitled to any further benefits, and we shall deny and dismiss his claim for further benefits after May 23, 2006. 

III.
The board panel decided to permit evidence and argument on the overpayment and withholding rate issues as properly raised in the employer’s answers and prior pre-hearing conferences, and that it would be manifestly unjust to the employer not to decide them

AS 23.30.005(h) provides that “Process and procedure under this chapter shall be as summary and simple as possible.”  AS 23.30.110(a) provides, in part, that “the board may hear and determine all questions in respect to the claim.”  AS 23.30.110(c) requires us to give parties written notice of hearings.  AS 23.30.135(a) provides that:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

8 AAC 45.050(c)(3) provides:

 (3) An answer must be simple in form and language. An answer must state briefly and clearly the admitted claims and the disputed claims so that a lay person knows what proof will be required at the hearing and, when applicable, state 

* * *

(G) whether the employee has been overpaid or paid at a different rate than that which is due; and 
(H) whether the employee's compensation rate should be adjusted under AS 23.30.175 (b). 

8 AAC 45.065 (c) and (d) provide:

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives. The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination. The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request. If a party's request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request. 

8 AAC 45.195 provides:

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

The Alaska Supreme Court long ago, in Simon v. Alaska Wood Products, held that “issues not raised in some way by the parties may not be decided by the Board,”  and that where a respondent has not filed an answer, “the Board may decide only those matters that the respondent has clearly raised by his hearing presentation.”

In this case, the employer and its insurer gave clear notice in January 2007 of its position that an overpayment had been made on the TTD paid.  By August 15, 2007, the employer had clearly identified to the employee and the board (through its designated presiding pre-hearing officer) the magnitude of the claimed overpayment, and the employer’s position that it should be allowed to offset the overpayment against future benefits at a 100% rate.  Before the hearing began, the employer’s counsel filed and served a hearing brief that clearly raised the overpayment and withholding rate issues.  In her opening oral presentation, the employer’s counsel clearly raised these issues. 

We find that the answers and pre-hearing summaries in this case raised the overpayment and withholding rate issues as part of the employer’s defense against the employee’s claim.  It would be pointless under our regulations to require an employer to raise an affirmative defense in its answer, but then deny the employer the opportunity to be heard on that defense at a hearing on the merits of a claim.  We do not see any regulation or statute that requires an employer to file a separate petition for hearing on its affirmative defenses, and thus we disagree with the legal conclusion of the pre-hearing officer that the overpayment and offset issues were not “ripe” for hearing by the board because of the employer’s September 25, 2007 petition (which we conclude was superfluous and unnecessary for the issues to heard by the board, the issues having already been raised in the employer’s answers).

We conclude that the statutes and regulations applicable to the board’s proceeding call for as simple and summary a proceeding as possible.  Especially where the employee here raised no objection to the board hearing the issues of the alleged overpayment and offset withholding rate, and where notice far in advance of the hearing was given that the employer desired hearing on those issues, we find that it would be manifestly unjust to the employer to require a separate hearing, and delay ruling on the overpayment and withholding rate issues, even though those issues were not specifically listed under the “issues” portion of the October 11, 2007 pre-hearing conference summary.  Accordingly, under  8 AAC 45.195 we decided to permit the issues to be raised at the hearing, notwithstanding our regulation which otherwise would require the issues at hearing to be governed by those framed in a pre-hearing conference summary under 8 AAC 45.065(c). 

IV.
The board finds the employee was overpaid TTD compensation 

AS 23.30.175(a) provides, in part:

The weekly rate of compensation for disability . . . may not be less than 22 percent of the maximum compensation rate, and initially may not be less than $110. However, if the board determines that the employee's spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than 22 percent of the maximum compensation rate a week in the case of an employee who has furnished documentary proof of the employee's wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee's spendable weekly wages. If the employer can verify that the employee's spendable weekly wages are less than 22 percent of the maximum compensation rate, the employer may adjust the weekly rate of compensation to a rate equal to the employee's spendable weekly wages without an order of the board. . . . 
AS 23.30.220, in the form in effect on the date of the employee’s injury, provided, in part:

(a)  Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows. . .

(4)
if at the time of injury the

(A) 
employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury. . . .

(B) 
employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) – (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, not including premium or overtime pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13. . . .

* * *

(6)
if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury.

* * *


(c)
In this section

* * *

(2)
“temporary work” means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury.

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc., 
 the Court, discussing a previous version of the statute, held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared a former version of AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote
AS 23.30.220 in response to the Court’s decision in Gilmore, creating several options for calculating compensation rates.  In Dougan v. Aurora Electric Inc.,
 the Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

In keeping with the Court's directions in Dougan, in our decisions we presume the legislature intended to apply the provision of the corrected version of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.   The parties have a burden to provide substantial evidence that applying the statutory formula does not rationally predict earning losses due to injury.
 

In deciding whether a particular employment met the definition of “temporary” work, previous board decisions have looked to whether the employee had a “reasonable expectation” to resume work on a project following recovery from an injury, or whether there are particulars in the engagement of the employee that characterize the work as limited to a particular project, of duration less than six months, and therefore temporary.

We apply a similar, three-step analysis in resolving the compensation rate issue.  We find the employee’s testimony, in isolation, meets the employee’s initial burden that he was a hourly worker, with an indefinite limitation on his employment, that he was not a “temporary” worker under AS 23.30.220(c)(2), and that the TTD compensation rate was appropriately calculated under former AS 23.30.220(a)(4).  We find that the employer’s evidence, including the testimony of Mr. Moore and the employer’s hiring form (significantly, we find this form was signed by the employee) defined the work as a “temporary” position.  Again, viewed in isolation the employer’s evidence rebutted the employee’s testimony.  The evidentiary burden then shifts to the employee to establish his status by the preponderance of the evidence.

After weighing the credibility of the conflicting witnesses (Mr. Moore and the employee), we find the employer’s evidence more credible that the employee was a temporary worker in this case.   Under the applicable statute, we find the employee’s TTD rate should have been calculated under the form of AS 23.30.220(a)(6) in effect in 2004, rather than (a)(4).

Applying AS 23.30.220(a)(6), we agree with the employer that the employee should have received compensation at the rate of $71.11 per week, for 81 weeks and 6 days, for a total of $5,821.86.  That does not necessarily end the inquiry, as there is the possibility of the applicability of a minimum compensation under AS 23.30.175(a).

While the first sentence of AS 23.30.175(a) provides a presumptive minimum weekly compensation rate of not less than the greater of $110 or 22% of the maximum compensation rate, the terms of the statute indicate the board shall, or an employer may, with verification of the employee’s income, “adjust” the employee’s compensation rate to the spendable weekly wage, if the spendable weekly wage is less than 22% of the maximum compensation rate.
  In 2004, this minimum weekly compensation rate (i.e., 22% of the maximum compensation rate) was $183 per week.
  Thus, we conclude that AS 23.30.175(a)’s presumptive minimum weekly compensation rate is inapplicable if there is “verification” of the employee’s income.

We find in this case that there is “verification,” in the Social Security Administration’s decision determining the employee’s 2004 income.  The employee at hearing specifically did not dispute the Social Security finding as to his total 2004 income.  Finding the presumptive minimum weekly wage inapplicable in this case, where there is verification of income during the relevant period that brings the employee’s spendable weekly wage down below the statutory minimum, we find that the employee has received a total of $49,447.47 in TTD benefits, when he should have received $5,821.86.  We find the employee received an overpayment of $43,625.61.  

V.  The employer and its insurer may offset the overpayment 100% against future benefits due

AS 23.30.175(a) provides, in pertinent part:

Prior payments made in excess of the adjusted rate shall be deducted from the unpaid compensation in the manner the board determines.

AS 23.30.155(j) provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

AS 23.30.175(a) does not establish a fixed reimbursement rate.  Although AS 23.30.155(j) generally fixes the reimbursement rate for an overpayment at 20 percent, it grants the board the discretion to order an enhanced offset if warranted.  In Green v. Kake Tribal Corp.,
 the Alaska Supreme Court recognized that an overpayment of compensation is essentially a prepayment of compensation, and affirmed the board’s discretion to determine the rate of recoupment, and approved in that case a 100 percent reduction of benefits given the employee’s windfall of approximately $40,000.  Past board decisions have also looked to the extent of the windfall benefit to an employee of an overpayment, as well as the degree to which the employee’s conduct contributed to the windfall, and any financial hardship that would be imposed on the employee by a withholding at greater than a 20%  rate.

There is no evidence that the employee contributed to the windfall.  There also is no evidence of the employee’s other income and assets, and so we are unable to make a finding that a 100% withholding would cause a financial hardship for the employee.  Based on the sole factor of the size to the substantial windfall here, similar in magnitude to that in the Green decision, we find an offset of 100 percent is warranted. We shall permit the employer to recoup the $43,625.61 overpayment at the rate of 100% from future compensation payments under AS 23.30.175(a) and AS 23.30.155(j).

With regard to the employer’s argument that the board should go beyond a 100% withholding under AS 23.30.155(j), and should order the employee to repay the employer and insurer, the employer has not specifically petitioned for a finding of fraud and has not sought an order for repayment of benefits under AS 23.30.250.  Accordingly, we interpret the employer’s argument that somehow the board panel should order repayment under AS 23.30.155(j), or under the very similar language of AS 23.30.175(a), but we conclude that we lack authority to order a repayment under those statutes which are couched in terms of deduction from future benefits.   Alaska Supreme Court preceident and previous board decisions have held that an employer and insurer’s exclusive remedy to collect an overpayment is an offset against future benefits.
  Accordingly, we conclude we lack authority to order a repayment in the absence of a finding of fraud.

ORDER


1.  The employee’s claim for an SIME is denied and dismissed;


2.  The employee’s claim for additional benefits is denied and dismissed; and


3.  The employer has overpaid TTD compensation in the amount of $43,625.61, and the employer may offset up to 100% of this amount toward any future compensation benefits that the employer or its insurer may owe the employee in the future.


Dated at Juneau, Alaska on July 2, 2008.




ALASKA WORKERS' COMPENSATION BOARD






/s/ Robert B. Briggs





Robert B. Briggs, Designated Chair


/s/ Richard Behrends





Richard Behrends, Member






Not available for signature





Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and (2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK T. HUMMEL employee / respondent; v. TLINGIT HAIDA REGIONAL HOUSING AUTHORITY, employer; AIG DOMESTIC CLAIMS, INC., insurer / petitioners; Case No. 200424155; dated and filed in the office of the Alaska Workers' Compensation board in Juneau, Alaska, on July 2, 2008.






Susan N. Oldacres, Workers’ Compensation Technician

�








� The employee currently resides in the City of McCleary, within the County of Grays Harbor, Washington.


� 10/6/04 Notice of Employment/Personnel Action form, filed in Employer’s Evidence Notebook (undated, filed 10/23/07, at page EVI-0034.  Further footnote reference to the documents filed in this evidence notebook will be cited simply as “EVI-[page number].”


� 4/10/07 Deposition of Mark T. Hummel, at page 42, line 7 through page 44, line 4; see also 7/2/06, Mark T. Hummel, Handwritten statement, at page 2 (“The doctor didn’t x-ray it or even examine my foot very well” (filed 


� 11/2/04 T&H Accident/Incident Report, EVI-0026.  The employee signed this form, and described that he “hurt foot left foot;” see also Undated Report of Occupational Injury of Illness, and attached undated note, S. Hegar, project superintendent, T&H, “To Whom it May Concern” (filed Feb. 6, 2006)(EVI-25 and EVI-30); 11/29/04 C. Moore, T&H DCM Manager, to B. Phillips, AIG, re: Mark Hummel (EVI-0023/0024).  On another T&H form, the employee described the injury as “swollen arch * * * stepped on something hard.”  11/2/4 T&H Accident/Injury Report, EVI-0029.


� 11/4/04, T&H Notice of Employment/Personnel Action Form, EVI-0034.


� T&H Check History (EVI-0035); C. Moore Memorandum, supra n. 3 (EVI-0023/0024).


�11/2/04 L. Packer, MD, Juneau Urgent Care Chart Note (4/2/07 Medical Summary filed 4/3/07).


� 11/2/4 Juneau Urgent Care billing form for Radiology, Foot (EVI-0028); 11/2/04 J. W. McGee, MD, Alaska Open Imaging Center LLC, Report of X-ray (filed 4/3/07 in Medical Summary dated 4/2/07).


� 11/2/04 L. Packer, MD, Juneau Urgent Care Chart Note (filed 4/3/07 in Medical Summary dated 4/2/07).


� 11/2/04 L. Packer, MD, Report to Employer – Medical Treatment of Employee (EVI-0027).


� Trazodone is a drug with sedative and anti-depressive properties used to treat depression, panic attacks, agoraphobia and other conditions.


� 11/2/04 Juneau Urgent Care Intake sheet.


� Id.; 11/2/04 L. Packer, MD, Juneau Urgent Care Chart Note (both filed 4/3/07 in Medical Summary dated 4/2/07).


� Advance Registered Nurse Practitioner.


� The Washington equivalent to the Alaska’s workers’ compensation system is sometimes referred to as the “L&I” system after the administering department, the Washington State Department of Labor & Industries.  See http://www.lni.wa.gov/claimsins/. 


� 11/11/04 T. Smith, ARNP, Interdisciplinary Patient Note, The Clinic at Elma (filed in 3/22/07 Medical Summary, filed 3/23/07). 


� 8/14/07 P.L. Tesar, MD, Oregon Medical Evaluations, Inc., Report of Orthopedic Evaluation, at page 2 (describing 11/11/04 T. Smith, ARNP examination, diagnosis and treatment); 3/2/05 D. Behre, DPM, Medical Consultants Network, Report of Examination and Evaluation(same)(both filed in 3/22/07 Medical Summary, filed 3/23/07).


� 11/23/04 T. Smith, ARNP, Interdisciplinary Patient Note (filed in id.). 


� 12/9/04 T. Smith (filed in id.)


� 12/15/04 T. Smith (8/1/07 Medical Summary filed 8/3/07).


� 12/22/04 T.F. Plumley, MD, Report of MRI Lower Extremity w/o contrast, Capital Medical Center (3/22/07 Medical Summary, filed 3/23/07).


� See 12/30/04 The Clinic at Elma, Notation of re-scheduled appointment (8/1/07 Medical Summary filed 8/3/07).


� 1/4/05 T. Smith, ARNP, Interdisciplinary Patient Note (3/22/07 Medical Summary, filed 3/23/07; see also 8/1/07 Medical Summary, filed 8/3/07).


� 1/7/05 & 1/10/05 Interdisciplinary Patient Notes, The Clinic at Elma (8/1/07 Medical Summary filed 8/3/07). 


�An anomaly of a high-arched foot.


� A Lo-Dye strap is a method of taping the foot, named after a podiatrist Dr. Dye who devised the method, designed to lessen pressure on the the plantar fascia.  See:  http://www.cise.ufl.edu/~jnw/PlantarFasciitis/low-dye.pdf.


� 1/24/05 T. Hess, DPM, Foot & Ankle Surgical Associates, Chart note (3/22/07 Medical Summary, filed 3/23/07).


� 1/26/05 T. Hess, DPM, Chart note (filed in id.).


� A Tinel’s sign is the patient’s report of sensation of tingling or “pins and needles” as a result of percussion of a nerve.  Blakiston’s Gould Medical Dictionary, 4th Ed. (McGraw-Hill Book Co. 1979), at page 1378.  As such it is not an “objective” sign or symptom.  AMA Guides to the Evaluation of Permanent Impairment (6th Ed. 2008), Glossary, at page 613 (definition of “objective” sign or symptom “without patient input”).


� 2/10/05 T. Hess, DPM, Chart note; T. Hess, DPM, Rx prescription for Lortab x 30 (both filed in id.).


� 3/2/05, D. Behre, DPM, Medical Consultants Network, Inc., Re: Mark Hummel, at pages 6-7 (filed in id.)


� 3/17/05, 4/7/05, 5/19/05, 6/23/05, 7/21/05, 8/18/05, 9/15/05, 2/23/096, 4/27/06,  T.M. Burghardt, DPM, Chart notes (all filed in id). 


� A request for Vicodin submitted to The Clinic at Elma was refused on March 29, 2005 by NP Smith.  See 3/29/05 T. Smith, ARNP, Interdisciplinary Patient Notes, The Clinic at Elma (8/1/07 Medical Summary filed 8/3/07).  Drs. Burkhardt or Hess prescribed oxycodone with APAP to the employee a total of 19 times from January 26, 2005 to December 15, 2005 at the Elma Pharmacy.  5/7/07, Record of Prescriptions for M. Hummel from 1/1/04 to 5/7/07, Elma Pharmacy (5/18/07 Medical Summary filed 5/21/07).


� 4/14/05, 4/19/05, 4/26/05, 5/9/05 D. Charles, PT, Physical Therapy Daily Progress Notes, Capital Medical Center (3/22/07 Medical Summary, filed 3/23/07).


� The record of physical therapy with Montesano Physical Therapy appears incomplete.  See 9/1/05, 9/13/05, and 9/22/05 [PT’s name unclear], Progress Notes, Montesano Physical Therapy (all filed in id)(noting visit nos. 17, 18, and 20).


� 2/20/05, 2/22/05, 4/19/05, 4/20/05, 4/22/05 [provider’s names unclear], Emergency Nursing and Emergency Physician Records, Mark Reed Hospital (all filed in id.).


� 12/28/05 A. Bullard, PA-C for J. Zechman, MD, Olympia Orthopaedic Associates, Chart Note at page 1 (filed in id.).


� 2/23/06 T. Burghardt, DPM, Chart  note at page 2 (filed in id.). 


� 4/27/06 T. Burghardt, Chart Note (filed in id.).


� 5/4/06 P. Tesar, MD, Orthopedic Evaluation (filed in id.).


� 5/17/06 and 5/25/06 J. Yost, ARNP, Interdisciplinary Patient Notes, The Clinic at Elma (filed in id.).


� See list of medications prescribed, infra at page 12-16.


� 7/14/06 T. Burghardt, DPM, “To Whom it May Concern” (4/3/07 Medical Summary filed 4/4/07). 


� 7/21/06 T. Burghardt, DPM, Report of nerve conduction study (filed in 3/21/07 Medical Summary, filed 3/23/07).


� As discussed in Section II, below, the employee was evaluated for disability in January 2004, before the employee was hired by the employer.


� 8/24/06 & 9/13/06 J. Miller, ARNP, Interdisciplinary Patient Notes and [Washington] DSHS Evaluation, Form DSHS 13-021, The Clinic at Elma (8/1/07 Medical Summary filed 8/3/07). 


� 3/2/07 & 3/14/07, H. Paul, ARNP, Interdisciplinary Patient Notes, The Clinic at Elma (filed in id.).


� 3/22/07 T. Burghardt, DPM, Chart note (4/16/07 Medical Summary filed 4/17/07); 4/24/07 Letter, T. Burghardt, DPM, “To Whom it May Concern” (5/1/07 Medical Summary filed 5/3/07).


� 8/14/07 P.L. Tesar, MD, Orthopedic Evalution (8/30/07 Medical Summary filed 8/31/07).


� 9/25/07 T. Burghardt, DPM, to S. Neunke-Davison, Re: Mark Hummel (10/1/07 Medical Summary filed 10/4/07).


� 1/29/04 P.M. Schmidt, ARNP, Progress note, Veterans Administration, at page 11 (4/20/07 Medical Summary filed 4/23/07).


�12/25 /05 and 12/27/05 R.C. Basa, MD, Consult Request, Veterans Adminnistration at pages 23-25 (summarizing history; 6/9/03 to 6/7/03, Progress Notes, Veterans Administration, at pages 44 to 66 (10/8/07 Medical Summary filed 10/8/07); e.g., Medications, 1997 to 2007, pages 1-33 (filed at id.).  The employer’s brief contains a somewhat similar summary, Exhibit 1 to the Employer’s Hearing Brief, with citation to additional prescriptions by “State of Washington Dept. of Social & Health Services,” but we found no such source in the board’s file of medical records.


� 2/10/06 M.E. Hawley, Consult Request Note, Veterans Administration at page 25 (8/8/07 Medical Summary filed 8/8/07).


� Cf. 5/7/07, Elma Pharmacy, Record of Prescriptions for M. Hummel, 1/1/04 through 5/7/07 (5/18/07 Medical Summary filed 5/21/07); 9/6/07, Medication List for M. Hummel, 12/19/97 through 3/13/06, Veterans Administration (10/8/07 Medical Summary filed 10/8/07); Medical chart notes and summaries, multiple providers (3/22/07 Medical Summary filed 3/23/07).


� P.L. Williams, ARNP, et al, Consult Request, Veterans Administration, at pages 26-27 (10/8/07 Medical Summary filed 10/8/07).


� Employee reported foot pain, as well as neck, back, shoulder, arm, knee, and hip pain.  8/19/04 B. A. Bonsack, MD, Progress Note, Veterans Administration, at page 37-38 (10/8/07 Medical Summary filed 10/8/07).


� Employee reported to VA that he was to undergo surgery outside the VA system with Dr. Burghardt.  3/13/06 R.C. Basa, MD, Progress Note, Veterans Administration, at pages 31-32 (filed in id).


� 7/10/07 R. Peyser, ALJ, Social Security Admin., Decision at page 1 (EVI-006).


� Id.  at 8 and at 13, para. 1 (EVI-0013 and 0018).


� 1-22-04 T. Smith, ARNP, [Washington] DSHS Form 13-021 (8/1/07 Medical Summary filed 8/6/07).


� 7/10/07 R. Peyser, ALJ, Social Security Admin., Decision at page 14, para. 4 (EVI-0019); see Social Security listings found at: http://www.socialsecurity.gov/disability/professionals/bluebook/AdultListings.htm.


� 7/10/07 R. Peyser, id. at pages 14-15, paras. 5, 7, 11-18 (EVI 19-20).


� Id. at 9, 11 (EVI-0014, 0016).


� Id. at page 12 (EVI-0017).


� Id. at page 16 (EVI-0021).


� Employer’s Evidence Notebook, undated, pages numbered EVI-001 through EVI-0282.


� Videotape labeled: “Claimant: Hummel, Mark / Claim #710-042749; ISD #20050864  / Video dates: 4/7/05, 4/22/05, 5/14/05; Total Length: 20 minutes,” hereinafter cited as the April/May  2005 Videotape; Videotape labeled: “Mark Hummel Dates Worked: June 1, 2007; MJM ID: AIG214548 / Claim # 710-042749-001 1 hr 23 min,” hereinafter cited as the June 2007 Videotape.  At the November 13, 2007 hearing, the originals as filed with the board had not been located by the panel, and the employer’s counsel submitted a copy of each videotape for the panel to view, with the representation that the copy submitted was an exact duplicate of the original filed with the board on October 23, 2007.  Later, the board panel located the originally-submitted videotapes, and the presiding officer viewed each set of videotapes to verify that the set received and viewed by the panel on November 13, 2007 was identical to the set filed (and certified as served on the employee) on October 23, 2007.    Cf. April/May 2005 Videotape (served 10/22/07; filed 10/23/07) with April/May 2005 Videotape (filed 11/13/07); cf. June 2007 Videotape (served 10.22.07; filed 10/23/07) with June 2007 Videotape (filed 11/13/07).


� 5/15/05 J. Ellis, Ellis & Associates Investigations LLC, Investigation Report (EVI-0039 through 0043); 4/26/05  J. Ellis, Ellis & Associates Investigations LLC, Investigation Report (EVI-0044-0049); 5/28/07-6/4/07, A.C. Barber, MJM Investigations, Inc., Investigation Report (EVI 0050-0059).  These were contained in the evidence Employer’s Evidence Notebook filed by the board on October 23, 2007.


�Cf.  5/15/05 J. Ellis, id.  (EVI-0039, 0041, 0042, 0044, 0045, 0046, 0047, 0048, 0049)  with April/May 2005 Videotape.


� 11/13/07 Testimony of Paul Tesar, MD.


� Undated Letter, Author Unidentified (filed 11/23/07, with envelope)(emphasis added).


� 11/26/07 Letter, S.L. Nuenke-Davison, Davison & Davison, to AWCB, with enclosure.


� 1/22/08 Letter, R.B Briggs, HO, AWCB, to M. Hummel et al. 


� Id. at page 2 (discussing Geister v. Kid’s Corp., Inc.AWCAC Dec. No. 045 (June 6, 2007).


� 2/6/08 Employer’s Post Hearing Brief  and attached Exhibits 1-4 (Filed Feb. 7, 2008).


� 4/10/07 Transcript of Deposition of Mark Hummel (filed 4/24/07).  Mr. Hummel submitted a certification of having read the transcript, accepting it as true and correct, with no changes.  4/26/07 M. Hummel, Witness Certificate (filed 5/4/07) attached to 5/2/07 Summit Court Reporting LLC, Original Signature Page /Correction Sheet (filed 5/4/07).  Employer’s counsel alluded to a second deposition of Mr. Hummel, but we have no record of a second deposition transcript having been filed.


� 11/13/07 Testimony of M. Hummel.


� 11/3/07 Testimony of Craig Moore at 9:49-9:59.


� 10/16/07 Transcript of Deposition of Paul L. Tesar, MD (filed 11/1/07).


� Criminal history compiled as of September 12, 2003.  2/11/04 Appendix B to Pleas Agreement, filed in State v. Mark T. Hummel, Case No. 03-1-08195-3 SEA (Superior Court, King County at Seattle)(EVI-0189-0191).


�Id., 9/11/03 Information and Certification for Determination of Probable Cause (EVI-0173-0174); 4/20/04 Statement of Defendant on Plea of Guilty to Felony Non-Sex Offense (EVI-0176-0184).


� Id., 6/14/04 Judgment and Sentence – Felony (EVI-0194 – 0155)(no probation recited); see generally EVI-0176-0193 (documents appearing to comprise the plea agreement).  


� 1/23/04 Judgment and Sentence – Gross Misdemeanor, at page 4, para. 4.6, filed in State v. Mark T. Hummel, Case No. 03-1-482-3 (Superior Court, Grays Harbor County)(EVI-0259-0263).


� State v. Mark T. Hummel, 1JU-S04-1470 CR (Alaska Sup’r Ct., 1st Jud. Dist. at Juneau), CBJ Citation Nos. J477386, J477391, and J4773__ [number cut off of copy filed with board] (EVI-0156-0161).


� EVI-0161.


� EVI-0156-0157, 0160.


� 1/18/07 Answer to Employee’s Workers’ Compensation Claim Dated 1/02/07 (filed 1/19/07).  The employee’s claim, although dated December 27, 2006, was served by the Division on the employer by mail on January 2, 2007.


� D. Torgerson, WCO, 8/13/07 Pre-Hearing Conference Summary (served 8/14/07).


� 9/5/07 Amended Answer, at pages 2 and 3, Defenses numbered Paras. 2 and 8 (filed 9/6/07).


� D. Torgerson, WCO, 9/13/07 Pre-Hearing Conference Summary (served 9/14/07).


� 9/25/07 [Employer’s] Petition (filed 9/26/07).


� 10/2/07 Request for Conference (filed 10/3/07).


� J. Cohen, WCO, 10/11/07 Pre-Hearing Conference Summary (served 10/16/01).   The July 9, 2007 petition was resolved by the employee’s signature of releases, mooting the petition.  See 8/13/07 PHC Summary, at page 2 (reciting employee’s signature of certain releases); 10/22/07 [Employer’s] Amendment to the 10/11/07 Pre=Hearing Summary Notes (filed 10/24/07) at page 2, para. 2.


� 10/22/07 [Employer’s] Amendment to the 10/11/07 Pre=Hearing Summary Notes (filed 10/24/07) at  page 1, para. 1.


� 10/28/07 Letter, J. Cohen, WCO, AWCB, to S. Davison.


� 11/1/07 Employer’s Hearing Brief  (filed 11/1/07), at page 12, n. 5 and accompanying text.


� EVI-0031.


� 4/23/07, E. Cottam, Claim Spec., AIG, Compensation Report (filed May 2, 2007).


� 9/25/07 [Employer’s] Petition (filed 9/26/07).


� State of Alaska, Dept. of Labor & Workforce Dev., Div. of Workers’ Comp., Weekly Compensation Rate for 2004, at page 6 (for single individual with gross weekly earnings of $77.00), published at: http://www.labor.state.ak.us/wc/2004rate/2004ratetables.pdf.


� E.g., Exhibit 3, 11/1/07 Employer’s Hearing Brief (filed 11/1/07)(W-2 forms showing $2,947.50 in gross earnings from employer).


� 11/13/07 Statement of R. Briggs, at 8:57:24.


� 11/13/07 Statement of S. Nuenke-Davison, at 9:09 – 9:11.


� See generally 11/13/07 Testimony of M. Hummel.


� AWCAC Dec. No. 045 (June 6, 2007), at pages 19-22; accord Bolden v. Jeffrey’s Steel Co., 684 So. 2d 1102 (La.Ct.App.1996)(error to admit unauthenticated surveillance tapes; decision denying claim affirmed on other grounds); Thompson v. Workmen’s Comp. App. Bd., 683 A.2s 1315 (Pa. Commonw. Ct. 1996)(holding same error); each cited in 7 A. Larson & L.K. Larson, Larson’s Workers’ Compensation Law §127.10 (2007).   In the one Alaska Supreme Court case to discuss surveillance video in the workers’ compensation context, authentication of the video was not at issue.  Municipality of Anchorage v. Devon, 124 P.3d 424 (Alaska 2004).


� Rockstad v. Chugach Eareckson Support Services, AWCB Dec. No. 08-0028 (Feb. 22, 2008), at pages 54-56.


� Aikens v. Browning Timber of Alaska, AWCB Dec. No. 95-0310 (Nov. 13, 1995).


� See Rockstad, AWCB Dec. No. 08-0028, at page 47 (citing 8 AAC 45.120(f) as part of law governing on employee’s petition to exclude surveillance videotapes).


� The predicament of pre-filed demonstrative evidence temporarily misplaced by the board, however, suggests that a better practice in the future is to serve and file copies of the demonstrative evidence (accompanied by a certificate of service delivered contemporaneously with the demonstrative evidence, not afterward), and retain the original for submission to the board at hearing if for some reason the filed or served copy is misplaced or alleged not to have been received by the board.  Geister  also suggests that it is best practice to present a videographer to authenticate a videotape, so that questions as to the authenticity and representativeness of what the board receives are minimized.  It will also minimize the likelihood of misplacement of video evidence if it is submitted to the board in the form of a DVD, labeled with the case name and number, in a sleeve that is bound to an 8.5”x11” piece of stiff paper or cardboard that can easily be placed with the paper file, rather than as a videotape which can more easily be separated from the board’s paper file.


� E.g., Lasseter v. Municipality of Anchorage, AWCB Dec. No. 06-0170 (June 29, 2006); Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997); Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� 7/14/06 T. Burghardt, DPM, Letter “To Whom it May Concern” (4/3/07 Medical Summary filed 4/4/07).


� 9/25/07 Letter, T. Burghadt, DPM to S. Nuenke-Davison (10/1/07 Medical Summary filed 10/4/07).


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� 633 P.2d 252, 254-55 (Alaska 1981).


� See, e.g., Thompson v. United Parcel Service, 975 P.2d at 689-90; Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922, 930 n.17 (Alaska 1994); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 908 (Alaska 1984).


� 42 P.3d at 553.


� See, also, Thompson, 975 P.2d at 689-90.


� 882 P.2d 922 (Alaska 1994).


� Id. at 929.


� 50 P.3d 797.


� Id.


� See, e.g., Campbell v. Northern Sales of Ketchikan, Inc., AWCB Decision No. 02-0188 (September 17, 2002); Winn v. Soldotna Senior Citizens, Inc., AWCB Decision No. 02-0158 (August 13, 2002).


� Keeble v. Dick Pacific/Ghemm Company JV, AWCB Dec. No. 05-0015 (Jan. 29, 2005)(construction project expected to last more than a year; Davis-Bacon wages paid; found not temporary); Crawford v. Arctec Alaska, AWCB Dec. No. 05-0011 (Jan. 18, 2005)(union-dispatched, not found temporary or seasonal); Witbeck v. Supersturctures, Inc., AWCB Dec. No. 03-0173 (July 24, 2003)(ironworker, employment contract seasonal and temporary); see Beck v. Ben A. Thomas, Inc., AWCB Dec. No. 04-0064 (Mar. 16, 2004)(logging driver; found seasonal).


� E.g., Hoth v. State of Alaska, Div. of Forestry, AWCB Dec. No. 01-0228 (Nov. 15, 2001)(discussing legislative history; applying statutory minimum). 


� AWCB, Bulletin 03-07, Alaska Average Weekly Wage and Minimum/Maximum Compensation Rates for Calendar Year 2004 (Dec. 15, 2003).


� 816 P.2d 1363 (Alaska 1991).


� E.g., File v. Alaska West Express, AWCB Dec. No. 03-0158 (July 11, 2003); Barnett v. Lee’s Custom Designs, AWCB Dec. No. 99-0146 (July 8, 1999)(discussing cases).


� AS 23.30.155(j); e.g., Abdalla v. Trident Seafoods Corp., AWCB Dec. No. 08-0089, at page 12 (May 14, 2008); Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1066 (Alaska 1991), quoted in Webb v. Brown & Sons Auto Parts, Inc., AWCB Dec. No. 04-0219, at page 8 (Sept. 15, 2004); Gray v. State of Alaska, AWCB Dec. No. 00-0146 (July 17, 2000), at pages 10-11 (discussing Croft).
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