AUKON v. ALYESKA TOWING & AUTOMOTIVE REPAIR, LLC
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JEROME  AUKON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ALYESKA TOWING & AUTOMOTIVE 

REPAIR LLC,

                             Uninsured Employer,

                                                Defendant,

                                              v. 

WORKERS’ COMPENSATION BENEFITS

GUARANTY FUND,

                                                Defendant.
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)
	SUPPLEMENTARY ORDER

DECLARING DEFAULT

AWCB Case No.  200500850
AWCB Decision No.  08-0147
Filed with AWCB Anchorage, Alaska

on August 20, 2008


On July 23, 2008, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for a Supplementary Order Declaring Default.  The employee provided notice to the Board prior to the hearing that he would attempt to phone in for the hearing but was uncertain if he would have telephone service while out at sea working.  The employer, Alyeska Towing & Automotive Repair, did not appear.  Having found the absent parties were timely and properly served with notice of the hearing,
 pursuant to 8 AAC 45.070(f)(1), we exercised our discretion  and proceeded with the hearing in the absence of the employee and the employer.  The record closed at the conclusion of the hearing on July 23, 2008.  

ISSUE

Is the employee entitled to a Supplementary Order Declaring Default, under AS 23.30.170?


SUMMARY OF THE EVIDENCE
After the commencement of the July 23, 2008 hearing, William Erwin, attorney for the employer, phoned in to advise the Board that he directed his client, Alyeska Towing & Automotive Repair, to pay the medical benefits, transportation costs, temporary total disability (“TTD”) benefits, and interest ordered by the Board.  Mr. Erwin indicated that he no longer represents the employer and shall be filing a withdrawal of representation.

In our March 27, 2008 decision, AWCB Decision No. 08-0057, we discussed the evidence and history of this matter as follows:

On December 13, 2005, the employee twisted his left ankle when he stepped on a protruding bolt while working for the employer.
  At the time of this injury the employer was not insured for workers’ compensation liability for its employees in the State of Alaska.
 
  

On December 13, 2005, the employee was seen at the emergency room of the Alaska Native Medical Center (ANMC) for a sprained left ankle.
  X rays indicated no acute fracture.
  Sherry Nelson PA-C released the employee from work from December 13, 2005 through December 16, 2005 due to his injury.
  

On December 16, 2005, the employee was seen by Allen T. Smith, M.D. for his ankle sprain and was released from work from December 16, 2005 through December 23, 2005.
 
  The employer paid the employee his full weekly wage for this period.
  The employee returned to work on December 24, 2005 but was laid off at the end of work that day. 

On January 3, 2006, the employee filed a Report of Occupational Injury or Illness (ROI).
  On January 9, 2006, the employee returned to Dr. Smith who diagnosed intercostal muscle strain.
  Also on January 9, 2006, the employee filed a workers’ compensation claim (WCC) for medical benefits, TTD, penalty and interest.
  On January 13, 2006, the employer filed a ROI.
  The employee was seeking other work but due to his ankle injury the employee was unable to work from January 9, 2006 through January 20, 2006.
  The employee did not find other employment until some weeks after January 20, 2006.  

On February 9, 2006, the employee filed a second WCC for medical benefits, TTD, transportation costs, penalty and interest.
  Also on February 9, 2006, attorney William M. Erwin filed a Notice of Appearance on behalf of the employer.
  

On March 2, 2006, a prehearing conference was held regarding the employee’s claim for benefits.  The employee did not attend and the employer stated it was unaware of any benefits owed that had not been paid.
  

On March 22, 2006, a second prehearing conference was held regarding the employee’s claim for benefits.  The employee provided medical reports and bills from ANMC totaling $1,371.40.  The issues regarding the employee’s claim were identified as TTD from January 9, 2006 to January 20, 2006 and medical costs.  On March 29, 2006, the employee filed a third WCC for medical benefits, TTD, penalty and interest.

On January 7, 2008, the employee filed an Affidavit of Readiness for Hearing (ARH) attesting he had completed all necessary discovery and was fully prepared for hearing.
  A hearing before the Board was set for March 5, 2008.

At the end of the March 5, 2008 hearing, based upon the lack of medical billing evidence in this matter, we requested that the employee provide a medical billing summary to support his claim for medical benefits.  To meet our request, the employee provided a copy of his file from ANMC on March 7, 2008.  These records included various medical reports but failed to list the medical services provided or indicate a total amount owed.  The records did indicate however that the employer had not paid for any of the employee’s medical services as indicated at the March 5, 2008 hearing.  We then closed the record and proceeded based on the existing administrative record.  

In the March 27, 2008 decision, the Board found the preponderance of available evidence indicated the incident of December 13, 2005, was a substantial factor in causing the employees’ ankle injury and that the employee had established a compensable claim for medical benefits and transportation costs, TTD benefits, and interest.  The Board found the employer was liable for these claimed benefits.

In its March 27, 2008 decision, the Board ordered as follows:

1. Pursuant to AS 23.30.185, the employer shall pay the employee TTD benefits in the sum of $1,531.20.

2. The employee’s claim for medical benefits pursuant to AS 23.30.095(a) is granted. The employer shall pay Alaska Native Medical Center $1,371.40 for medical services provided to the employee, to which he was entitled under the Act.

3. The employer shall pay employee $10.00 for medical transportation costs under AS 23.30.095(a), 8 AAC 45.082(d), and 8 AAC 45.084.

4. The employer shall pay the employee $382.80 in penalties under AS 23.30.155(f), on unpaid TTD benefits awarded in this decision and order.

5. The employer shall pay the employee interest under AS 23.30.155(p) and 8 AAC 45.142, on all unpaid TTD benefits awarded in this decision, from the date each installment of compensation was due.
6. The employee’s claim for penalties and interest on unpaid medical benefits is denied and dismissed. 
The employee filed a claim for supplementary order of default by Alyeska Towing & Automotive Repair on April 17, 2008.  The employee filed his affidavit of readiness for hearing and the employee’s petition for default was initially scheduled for hearing on June 25, 2008.  Neither the employee nor the employer appeared for the hearing.  The Board continued the hearing, which was rescheduled for July 23, 2008.   

The employee had previously filed a claim against the WCBGF.
  This claim was served only upon the employee, the employer and the employer’s attorney, William Erwin.
  

Based upon the Board’s administrative record and the March 27, 2008 decision and order, the employee claimed through the date of hearing:

· TTD benefits 






$1,531.20

· Penalty on TTD 





$   382.80

· Interest on TTD as of 8/19/08




$   215.35

· Medical benefits – Alaska Native Medical Center

$1,371.40

· Penalty on Medical benefits




$   342.85

· Transportation Expenses




$     10.00

TOTAL BENEFITS, INTEREST and PENALTY AWARDED 

IN AWCB DECISION NO. 08-0057 (MARCH 27, 2008)

$3,943.60

Additionally, the Board found the employee claimed and is entitled to interest on TTD benefits for the period January 9, 2006 to January 20, 2006, from the dates those benefits were due, in accord with AS 23.30.155(p).  The employee claims the total amount in default by the employer is $3,728.25, plus interest in accord with AS 23.30.155(p).

At hearing on July 23, 2008, William Erwin confirmed that the employer had not paid the benefits ordered in the Board’s March 27, 2008 decision and order.  He indicated that he advised his client to pay the benefits ordered by the Board.  He orally withdrew as counsel for the employer on the record.  The Board directed Mr. Erwin to file his written withdrawal with the Board.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
DEFAULT BY THE EMPLOYER

AS 23.30.170 provides:

(a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

We find the employer was ordered to pay TTD benefits, medical benefits, transportation costs, penalties, and interest as awarded in our March 27, 2008 Decision and Order.  By the preponderance of the available evidence, we find the employer failed to pay any of the ordered benefits within the 30-day limit, defaulting on the full amount awarded.  We also find the employee applied to us within one year of the default for a supplementary default order.

The employee requested that we declare in default the full amount awarded in our order of 
March 27, 2008, including interest.  Based upon the record in this case and William Erwin’s attestations at hearing, we conclude the employer is in default of AWCB Decision No. 08-0057 (March 27, 2008), as follows: 

· TTD benefits 






$1,531.20

· Interest on TTD as of 8/19/08




$   215.35

· Penalty on TTD 





$   382.80

· Medical benefits – Alaska Native Medical Center

$1,371.40

· Penalty on Medical benefits




$   342.85

· Transportation Expenses




$     10.00

AS 23.30.070 provides for an order of default upon amounts awarded and not paid within 30 days of the March 27, 2008 decision and order.  In the Board’s decision and order, specific amounts of benefits were ordered.  We find the benefits awarded are in default; and that the statutory criteria for a default order are met.  We conclude the employer is in default of AWCB Decision No. 08-0057 (March 27, 2008), in the total amount of $3,943.60.  

Pursuant to AS 23.30.170(b), a supplementary order of default provides a discrete avenue of redress in the Superior Court for entry of judgment for the amount declared in default by this supplementary order.  Because the employee’s attempt to secure a supplemental default order has raised issues of additional penalties and interest, we retain jurisdiction to resolve these issues in a separate decision and order.

We direct the employee to contact a workers’ compensation technician for information regarding his potential right to interest and penalty on medical benefits and transportation costs ordered by the Board on March 27, 2008, but not timely paid by the employer, and how to pursue those rights.
  We shall retain jurisdiction over this matter to address future claims, in any, asserted by the employee.

We find the WCBGF was not served with the employee’s claim for benefits against the guaranty fund.
  We shall order that the Board properly serve the WCBGF in accord with 8 AAC 45.060(a).  We shall retain jurisdiction to address the employee’s claim for benefits against the WCBGF. 


ORDER
1. The employer is in default of AWCB Decision No. 08-0057 (March 27, 2008), in the amount of $3,943.60. 

2. The employee is directed to contact a workers’ compensation technician for information regarding his potential right to interest and penalty on medical benefits and transportation costs ordered by the Board on March 27, 2008 but not timely paid by the employer, and how to pursue those rights.  

3. In accord with 8 AAC 45.060(a), the Board shall properly serve the WCBGF with the employee’s March 29, 2006 claim.

4. The Board shall retain jurisdiction over this matter to address the employee’s March 29, 2006 claim against the WCBGF and future claims against the employer, if any, filed by the employee.

Dated at Anchorage, Alaska on August 20, 2008.
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of JEROME AUKON employee / applicant; v. ALYESKA TOWING & AUTOMOTIVE REPAIR, LLC, uninsured employer / defendant; Case No 200500850; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 20, 2008.






Jean Sullivan, Clerk
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�  AS 23.30.110(c) and 8 AAC 45.060(e) require we give each party, either personally or by certified mail, at least 10 days’ notice of a scheduled hearing date.  See also, Certified Mail Return Receipts for 7/23/08 Hearing Notice for both the employer and the WCBGF, indicating delivery of the notice was properly effectuated.


� 1/3/06 Report of Occupational Injury or Illness.


� 1/13/06 Report of Occupational Injury or Illness.


� In Re: Alyeska Towing & Automotive Repair LLC, AWCB Decision No. 06-0149 (June 8, 2006).


� 12/13/05 Emergency Visit Record.


� 12/13/05 Alaska Native Medical Center radiology report.


� 12/13/05 Medical Report of Duty Status.


� 12/13/05 ANMC Family Medicine Clinic report.


� 1/10/06 W. Mogg letter.


� Id.


� 1/3/06 ROI.


� 1/9/06 ANMC Family Medicine Clinic report


� 1/9/06 Workers’ Compensation Claim.


� 1/13/06 ROI.


� 3/5/08 Hearing Recording at 12:20 and 15:15 – 15:50 and 3/27/06 WCC.


� 2/9/06 WCC.


� 2/9/06 Notice of Appearance.


� 3/2/06 Prehearing Conference Summary.


� 3/29/06 WCC.  This matter was, on two occasions prior to the instant hearing, heard by another Board panel.  The current panel notes that the March 29, 2006 claim was filed against the Alaska Workers’ Compensation Benefits Guaranty Fund (“WCBGF”) for medical benefits, TTD benefits, penalty and interest.  The WCBGF was not formally joined, nor was the WCBGF served with the claim.


� 1/7/08 ARH.


� Id., at 9-12.


� 3/29/06 Workers’ Compensation Claim.


� Id.  See Certificate of Service Notation.


� See, Delacruz v. Alaska Business Cleaning Svc., AWCB Decision No. 00 – 0034 (May 2, 2000); Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).


� Concerning the Board's duty to fully inform unrepresented claimants of their procedural and substantive �rights under the Alaska Workers’ Compensation Act, see, e.g, Richard v. Fireman's Fund Insurance Company, �384 P.2d 445 (Alaska 1963).


� 8 AAC 45.060(a) requires that the board survey copy of the claim by certified mail, return receipt requested, upon each party what the party’s representative of record.
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