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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	PETER WILLIAMS, 

                                        Employee, 

                                                  Respondent,

                            v. 

ALASKA POWER & TELEPHONE 

COMPANY,

                                        Employer,

                          and 

AIG CLAIM SERVICES,

                                        Insurer,

                                                  Petitioners.

	)

)

)
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)
	FINAL DECISION AND ORDER

AWCB Case No. 200700821
AWCB Decision No. 08-0157
Filed with AWCB in Juneau, Alaska

on August 27th, 2008



We heard the employer’s Petition to Modify the Reemployment Benefits Administrator (“RBA”) designee’s determination of eligibility for reemployment benefits, on August 14, 2008, in Fairbanks, Alaska.  Attorney Michael Wenstrup represented the employee.  Attorney Shelby Nuenke-Davison represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on August 14, 2008.


ISSUES
1.
Shall we modify the Reemployment Benefits Administrator (“RBA”) designee determination of eligibility and, under AS 23.30.130, terminate the employee’s eligibility for reemployment benefits under the Alaska Workers’ Compensation Act?

2.
Is the employee  entitled to attorney fees and legal costs under AS 23.30.145?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The employee injured his wrists and ankles while repairing a satellite dish as a field technician for the employer on January 4, 2007, in Douglas, Alaska.
  The base of the employee’s 24 foot ladder slipped, and he fell 12 to 16 feet, landing on his hands and feet on pavement and ice.
  He initially went to the Urgent Care Clinic, but came under the care of orthopedic surgeon Jon Reiswig, who diagnosed a nondisplaced fracture in the left wrist and right wrist post-surgical fixation nonunion of the navicular.
   Dr. Reiswig provided conservative care, restricted the employee to light work, then restricted him from work altogether.
  The employer accepted the compensability of the injury, and provided temporary total disability (“TTD”) benefits, medical benefits, and reemployment benefits.
    

On January 29, 2007, Dr. Reiswig referred the employee for a second opinion from Alan Gross, M.D., who performed the pre-existing right open reduction and internal fixation wrist surgery in 2002 for a 2001 injury.
  Dr. Gross noted that the employee had done well following the 2002 surgery, until he fell from the ladder at work.
  He felt the employee’s right wrist condition might settle down, suggested returning to Dr. Reiswig for a CT scan if the symptoms persist.
  The employee’s symptoms persisted and Dr. Reiswig continued to provide conservative care.  By March 1, 2007, the employee’s left wrist was improving and he no longer needed to use an immobilizer.
  Mark Fisher, M.D., reported on a CT scan of the employee’s right wrist on March 9, 2007, confirming the scaphoid non-union.
  On March 12, 2007, Dr. Reiswig noted that the employee had some discomfort in the right wrist following the 2002 surgery from certain activities, such as Judo, but the symptoms worsened following his work injury.
 

On reference from Dr. Gross, the employee saw orthopedic surgeon and hand specialist Leslie Dean, M.D., on March 26, 2007.  She noted that the illiac bone graft and screw fixation showed no evidence of healing.
  Nevertheless, because the employee’s right wrist had been asymptomatic for approximately six years until his work injury, Dr. Dean felt that as he recovers from the acute injury, it is possible he would be able to return to that baseline.
  Dr. Dean discussed a number of surgical options, and suggested transferring him to the University of Washington at Seattle for surgery by Christopher Allen, M.D., or Thomas Trumble, M.D.
  In response to a letter of inquiry from the employer, on June 19, 2007, Dr. Dean responded that the employee’s fall from the ladder at work caused his disability and need for treatment, and that the work injury was “the substantial cause.”
 

In his November 5, 2007 response to inquiries from rehabilitation specialist Larry Knickerbocker, Dr. Reiswig restricted the employee from any of the work he had done during the ten years preceding his fall from the ladder.
  Dr. Reiswig noted the employee has some pre-existing permanent impairment to the right wrist from the fractured navicular scaphoid, and it is difficult to tell what additional impairment was from the fall from the ladder.
  However, Dr. Reiswig checked a box indicating the employee is anticipated to have a permanent impairment from the work injury.
  Dr. Reiswig indicated that surgery would decrease the employee’s right wrist symptoms, increase his strength, and improve his physical capacity, and he recommended the employee be evaluated, as suggested by hand surgeon Dr. Dean, before he is rated for PPI.
 

In a letter to the employer on November 8, 2007, Dr. Reiswig indicated that the employee had reached medical stability for his left wrist and both ankles, and that if he did not plan surgery for the right wrist, it would be stable as well.
  Dr. Reiswig indicated that if no surgery was planned, the employee could have a permanent partial impairment PPI rating of both wrists.
  Because Dr. Reiswig was retiring from practice, he indicated another physician should perform the rating.
 

The employee was deposed by the employer on January 10, 2008.  In his deposition, the employee testified he had worked in a series of short term, relatively heavy jobs before his work injury.
  He testified the workers’ compensation insurer had denied transportation for his referral to the Haborview Medical Center at the University of Washington.
  He testified he would still like to go there, and would like to undergo surgery, if it would increase the physical capacity of his wrists.

In an interlocutory decision and order concerning this case on March 3, 2008,
 we discussed pertinent portions of the history of this case as follows, in part: 

On July 18, 2007, the RBA technician wrote a letter to the insurer inquiring whether the employee had returned to work, and whether 90 days had passed since the employee was injured on the job.

. . . .

On August 6, 2007, the RBA technician mailed a notice to the employee confirming verification by the insurer that the employee he had not returned to work after January 4, 2007, more than 90 consecutive days. This RBA letter . . . advised that the employee’s case had been referred to Larry  R. Knickerbocker for an eligibility evaluation.
  

. . . .

On September 5, 2007, Mr. Knickerbocker submitted an eligibility evaluation checklist, which was filed with the board on September 7, 2007. The attachments include a prediction by the employee’s physician Dr. Reiswig . . . the employee’s right wrist would likely be permanently impaired and preclude the employee from returning to his former occupations, each of which involved heavy duty lifting. . . . Mr. Knickerbocker recommended that the employee be found eligible for reemployment benefits.

. . . .

By petition dated September 12, 2007, the employer through counsel requested that the board dismiss “the claimant’s claim”
 under AS 23.30.108(c) for failure to execute the releases and respond to questions posed by the employer, in violation of the Board designee’s order contained in the August 24, 2007 pre-hearing conference summary. This petition was served on the employee at the Glacier Highway address. 
  The employer filed a Controversion Notice dated September 13, 2007, received by the board on September 17, 2007 that controverted on the same basis.

By letter dated September 19, 2007 . . ., the RBA designee gave notice that the employee had been found eligible for reemployment benefits.
  

By petition dated September 24, 2007, the employer sought a reversal of the RBA's determination of eligibility, arguing that the suspension of benefits under AS 23.30.108(b) precluded a determination of eligibility, and that the RBA's designee's decision during the period of suspension was an abuse of discretion.
  An affidavit of readiness for hearing on that September 24, 2007 petition was filed the same day.
  The employer's counsel also on September 24, 2007 requested the RBA's designee to reconsider the September 19, 2007 eligibility determination, making the same argument as in the petition, and requested that the RBA “suspend vocational rehabilitation benefits.”

By letter dated September 26, 2007, citing certain Alaska Supreme Court and board decisions, the RBA’s designee concluded that “to suspend reemployment benefits for issues other than course and scope is an abuse of discretion,” that specialist Knickerbocker supplied “fundamental information” enabling an eligibility determination, and that “rehabilitation benefits should not be stalled while the parties litigate other issues before the Board.”  The RBA designee declined to grant the employer’s request for reversal of the eligibility determination.

On October 3, 2007, and the employer filed an additional petition, identical in substance to the September 24, 2007 petition, again seeking reversal of the RBA designee's finding of eligibility of the employee for reemployment benefits. An affidavit of readiness for hearing on that petition was filed on October 3 as well.

. . . .

On October 19, 2007, employer’s counsel filed a letter withdrawing the controversion dated September 13, 2007, reciting receipt of the executed releases and answers to informal discovery questions on October 19, 2007.

. . . .

The employer served its January 4, 200[8] hearing brief, with 16 exhibits. Among those exhibits is a report of medical evaluation by Stephen Schilperoort, MD, which noted that post-injury, the employee’s dominant right wrist remains symptomatic with a screw (emplaced during the 2002 ORIF
) in the navicular (aka scaphoid bone) now projecting into the joint between the navicular and radius. Dr. Schilperoort identified four (4) medical options for the employee, post-injury, for treatment of this injured, right-hand dominant wrist: 

(a) Live with pain and do nothing, with support brace as needed, which he noted would “pretty much guarantee pain;”

(b) Proximal row carpectomy and distal radial styloidectomy, with projected “reasonably well preserved” range of motion in the right wrist, but with “sacrifice of strength;”

(c) Wrist arthrodesis (fusion), with maximum wrist strength but limitation in pronation, supination of the wrist;

(d) Wrist arthroplasty/total wrist replacement, with strong risk of component failure, a choice usually limited to individuals with low wrist demands and progressed rheumatoid arthritis.

On January 10, 200[8], the RBA designee replied to an earlier letter from the employer’s counsel, stating that the RBA designee’s September 26, 2007 letter was incorrectly sent to a former address of the employee, was returned undelivered on October 19, 2007, re-sent on October 22, 2007, and the employee faxed a copy of his reemployment specialist selection on November 1, 2007. This letter expressed the view that the Division’s computer system, which appeared to have defaulted to one or more of the employee’s former addresses, was at least partly to blame for delays in notice and election of benefits by the employee, and expressed the RBA designee’s view that the employee had been fully cooperative in the reemployment process.

At hearing [on January 15, 2008. the] employee testified he currently is unsure who is his treating physician, as orthopedist Dr. Reiswig has announced his retirement.
 . . .  The employee testified that he was unable to afford the travel to the Seattle clinic, and the insurer had not yet agreed to pay for that consultation.
 . . . .

In the March 3, 2008, Interlocutory Decision and Order, the Board panel ordered:


ORDER
1.
The employee’s benefits are forfeited for period of September 14 to October 19, 2007;
 

2.
The employer’s petition for review of the administrator’s determination of eligibility for reemployment benefits is denied as moot, and on that basis dismissed;

3. 
We remand this matter to board designee Betty Johnson for scheduling of a pre-hearing conference within the next thirty (30) days to determine whether:

(a) the employee has designated a treating physician for his condition, and if not, whether the employer intends to designate a treating physician under AS 23.30.095(b);

(b) the employee’s transportation, lodging and per diem at employer expense to Seattle, WA for consultation at the University of Washington, is medically necessary and indicated, and if disputed, for setting on for hearing before the board at the earliest opportunity;

(c) any other disputes between the parties remain to be resolved either by the board designee or by setting of a hearing before the board;

4.   We remand this matter to the administrator for further reemployment benefits proceedings; 

5.
We reserve jurisdiction to resolve disputes regarding the manner in which the forfeiture of benefits under this order is carried out, and any other matters remaining to be resolved between the parties.

At the employer’s direction, the employee was examined by Marilyn Yodlowski, M.D., on February 5, 2008.
  In her report, Dr. Yodlowski opined that “the substantial factor contributing to the ongoing right wrist pain is the pre-existing right scaphoid nonunion ….”
  She assessed a whole person 11 percent PPI rating of the employee’s right wrist, under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed., (“AMA Guides”), under the carpal instability patterns as described on page 502, rating him with a “Moderate” 40 percent impairment of the radiocarpal joint, based on complaints of wrist pain and loss of strength.
  She chose to use the alternate, “Carpal Instability” model to rate the employee because the other models did not adequately account for the full symptoms of his condition.
  Dr. Yodlowski attributed all of the impairment to the pre-existing wrist injury.
  She attributed no impairment, disability, or ongoing need for medical treatment to the employee’s fall from the ladder at work.
 

On March 19, 2008, the employee saw Ross Brudenell, M.D., who noted the employee had suffered few symptoms from his 2002 surgery, but had been unable to return to his work since his 2007 injury.
  Dr. Brudenell noted that by the time of the examination the employee’s wrist symptoms had improved, and the employee had been able to return to engaging in most activities of daily living.
  However, the employee had been able to work in construction and engage in high-impact activities before his 2007 injury; thereafter, he had not been able to engage in impact-related activities either in or out of work.
  He felt the employee was medically stable, and referred him to the Advanced Pain Centers of Alaska for a PPI rating.
  In response to being sent an inquiry by the employer and a copy of Dr. Yodlowski’s report, in a letter on March 31, 2008, Dr. Brudenell indicated he examined only the employee’s right wrist, but agreed with Dr. Yodolowski’s report on that issue, except that he believed the work injury caused a temporary aggravation of the right wrist.

The employer filed a Controversion Notice, dated March 28, 2008, denying compensation and medical benefits for the employee’s left wrist and ankles from November 8, 2007 continuing, based on Dr. Reiswig’s finding of medial stability for those conditions.
  The Controversion also denied compensation and medical benefits for the right wrist from February 5, 2008 continuing, based on Dr. Yodlowski’s EME report.
 

On April 10, 2008, the employee filed a Workers’ Compensation Claim for TTD benefits, temporary partial disability (“TPD”) benefits, PPI benefits, medical benefits, transportation costs, and a second independent medical examination (“SIME”).

The employer filed a Petition for Modification of the Reemployment Benefits Administrator (“RBA”) designee determination of eligibility, dated September 19, 2007, together with a supporting Memorandum, both dated April 11, 2008.
  In the Petition and memorandum, the employer argued the medical record shows the employee has no PPI related to his 2007 work injury, and that the RBA determination of the employee’s eligibility must be modified under 8 AAC 45.150, and his reemployment benefits terminated.

The employer filed a Controversion Notice and an Answer, both dated April 14, 2008, again denying compensation and medical benefits for his left wrist or ankles from November 8, 2007 continuing, based on Dr. Reiswig’s finding of medial stability for those conditions; and denying compensation and medical benefits for the right wrist from February 5, 2008 continuing, based on Dr. Yodlowski’s EME report.
 

Rehabilitation specialist Daniel LaBrosse was selected to develop a reemployment plan for the employee on December 20, 2007.
  Mr. LaBrosse prepared a plan to train the employee as a Laboratory Assistant (Blood and Plasma), which the employee signed on February 5, 2008.
  Because, after Dr. Reiswig’s retirement, the employee had no primary care physician, Mr. LaBrosse had the job analysis submitted to Dr. Yodlowski during her EME examination, but she declined to either approve or disapprove it.
  The employer refused to sign the proposed plan.
  The employee began to undertake the coursework for the plan on his own initiative, at the University of Alaska, Fairbanks, in the spring of 2008.

In a prehearing conference on July 8, 2008, the parties agreed to have a hearing on the employer’s Petition to Modify on August 14, 2008.
  The Board Designee identified Petition to Modify and attorney fees as issues for the hearing.

In its brief and at the hearing of August 20, 2008, the employer argued Dr. Reiswig never actually predicted the employee would suffer a PPI from his work injury, because he indicated he could not tell how much of the employee’s condition pre-existed his work injury.  It argued Dr. Yodlowski provided the only PPI rating of the employee, but ascribed the impairment entirely to the 2001 injury and 2002 surgery.  It argued Dr. Brudenell essentially agreed with Dr. Yodlowski’s opinion, noting only a temporary aggravation from the work injury.  It also argued the employee had testified in his decision that he did not plan to undergo surgery.  Based on this evidence, the employer argued the employee actually suffers no ratable impairment from his work injury.  Accordingly, there has been a change of circumstances since the RBA eligibility determination, or a mistake of fact.  It argued we must modify the RBA determination under AS 23.30.130 and 8 AAC 45.150, terminating the employee’s reemployment benefits.  

The employer objected to the employee’s suggestion that an SIME would be in order, arguing there is no evidence in the record of a permanent impairment from the work injury, and so there is no medical dispute and no basis for ordering an SIME.  It additionally argued that a request for an SIME had not been raised, and it was too late to raise the issue now, and so it could not be addressed.

In the hearing, the employee argued that Dr. Reiswig's opinion that the employee would suffer a permanent impairment from his work injury provided substantial evidence to support the RBA determination that the employee is entitled to reemployment benefits.  He argued that Dr. Brudenell’s reaction to Dr. Yodolowski’s report is simply a letter, not an actual medical report.  He argued Dr. Yodolowski’s opinion runs contrary to common sense: If the employee’s right wrist condition is entirely ascribed to his pre-2007 work injury condition, how could the employee now be unable to return to the occupations he worked before his 2007 work injury?  

If there really is a significant question about whether there is sufficient evidence to support the RBA determination, the employee argued we should order an SIME to re-examine the dispute.  In response to the employer’s objections to an SIME, the employee argued we always retain the discretion to order an SIME to assist in the resolution of disputes.

The parties did not explicitly address the issue of attorney fees.   We closed the record at the conclusion of the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MODIFICATION
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

AS 23.30.041 vests nearly all decisions related to the reemployment procees in the RBA’s discretion.  AS 23.30.041(d) provides for our review of RBA decisions, on an abuse of discretion standard, and we have interpreted the review provision of AS 23.30.041(d) to apply to all aspects of the reemployment process.
  In accord with AS 23.30.041(d), we can remand issues to the RBA’s consideration based on our findings of fact.
  The employer’s Petition to Modify asks us to alter the RBA eligibility determination many months after it was issued.  Modification under AS 23.30.130(a) is, in fact, the procedure provided by the statute for us to alter legally binding decisions like RBA eligibility determinations.  We note that we have issued modification orders under these circumstances a few times.
    
The Alaska Supreme Court discussed subsection AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  As noted above, we also apply AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational issues, 
 using the abuse of discretion standard from AS 23.30.041.
  Accordingly, we will proceed under AS 23.30.130. 

II.
RBA DETERMINATION OF ELIGIBILITY
AS 23.30.041(e) provides, in part:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . .

The RBA designee’s determination found the employee eligible for reemployment benefits because his treating physician predicted a permanent impairment and indicated he would not be able to return to his work at the time of his injury or the ten years preceding.  The employer now requests to a modification of the RBA designee determination, under AS 23.30.130(a), terminating reemployment benefits because the employee suffers no permanent impairment from his 2007 work injury.  

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  In Sheehan v. University of Alaska,
 the Alaska Supreme Court held an abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
  In the Administrative Procedure Act, the legislature has provided a definition to be used in considering appeals of administrative agency decisions, containing terms similar to those cited above, but also expressly including a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the Alaska Workers’ Compensation Appeals Commission, under AS 23.30.127(b), our decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard,
 and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination.  Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
  In Rockney v. Boslough Construction Co.,
 the Court specifically reversed and remanded a decision for failure to consider substantial, relevant evidence concerning remunerative wage.

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the time of our review of an RBA determination.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
 
Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in the review of an RBA determination of eligibility if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant case, subsequent to the RBA determination, Dr. Yodlowski provided a PPI rating of the employee, but ascribed the impairment entirely to the 2001 injury and 2002 surgery. The employer argued Dr. Reiswig never actually predicted the employee would suffer a PPI from his work injury, because he indicated he could not tell how much of the employee’s condition pre-existed his work injury.  It also argued Dr. Brudenell agreed with Dr. Yodlowski’s opinion, noting only a temporary aggravation from the work injury.  

Dr. Reiswig noted the employee has pre-existing permanent impairment to the right wrist from the fractured navicular scaphoid, and it would be difficult to determine what additional impairment was from the fall from the ladder.
  Although Dr. Reiswig is not precise in how the permanent impairment is to be allocated between the pre-existing condition and his 2007 work injury, we find the record is clear that in his November 5, 2007 response to inquiries from the rehabilitation specialist Dr. Reiswig checked a box specifically indicating the employee is anticipated to have a permanent impairment from the work injury.  We find this is substantial evidence to support the RBA’s determination of eligibility for reemployment benefits.  We can find no abuse of discretion by the RBA, and we will decline to modify the eligibility determination. 

The employer argued that we should rely on the PPI rating provided by Dr. Yodlowski, which ascribed 0 percent PPI to the work injury.  As noted above, we specifically find that Dr. Reiswig did predict a permanent impairment related to the employee’s work injury.  As discussed above, we find substantial evidence in the record to support the RBA determination of eligibility.  However, even if we would not have Dr. Reiswig’s opinion available, we additionally note that we could not rely on Dr. Yodlowski’s opinion on this matter, as it presently reads, in any event.  

Whatever might, or might not, be visible to the radiographic studies of the employee’s right wrist, we find the overwhelming preponderance of the medical evidence in the record indicates the employee’s right wrist pain increased dramatically as a result of his work injury, and his right wrist physical capacity to engage in heavy work decreased dramatically from the injury.  We find that, despite improvement, the increased pain and decreased capacity for heavy work have persisted.  We note Dr. Yodlowski assessed a whole person 11 percent PPI rating of the employee’s right wrist, under the AMA Guides, under the carpal instability patterns as described on page 502, rating him with a “Moderate” 40 percent impairment of the radiocarpal joint, an alternative rating chosen specifically based on his wrist pain and loss of strength.
  

Based on the preponderance of the evidence in the record, we find the employee’s right wrist condition was largely asymptomatic before the work injury and he was able to readily use his limb in strenuous and high-impact activities and heavy work.  Considering the possible causes discussed by the physicians in the record, under AS 23.30.110(c), we find the 2007 work injury was the substantial cause bringing about the right wrist pain, incapacity, persisting disability, and need for treatment suffered by the employee since that time.
  Dr. Yodlowski attributed all of the impairment to the pre-existing wrist injury; attributing no impairment, disability, or ongoing need for medical treatment to the employee’s fall from the ladder at work.  Because the impairment assigned to the employee explicitly incorporates “pain” and “loss of strength,” which we find attributable to the work injury, we could not give substantial weight to this opinion as presently articulated, in any event.
III.
ATTORNEY FEES 

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145 provides, in part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  Although the parties did not explicitly address the issue in the hearing, attorney fees were at issue.

The employer petitioned to modify, and terminate, reemployment benefits.  Based on the preponderance of the evidence available in the record, we find the employer’s actions, in fact, attempted to hinder the payment of the reemployment benefits.
  We find this hindrance should be interpreted as a resistance, in fact, to the payment of the reemployment benefits due under AS 23.30.041.  In Wien Air Alaska v. Arant,
 the Alaska Supreme Court held that an employer’s resistance to the payment of benefits could be interpreted as a controversion-in-fact, and attorney fees awarded under AS 23.30.145.  We find the employee’s attorney provided valuable services in the securing of the reemployment benefits due under AS 23.30.041.  Consequently, we must award fees and costs under AS 23.30.145.
  

Subsection .145(a) requires the award of attorney fees costs to be at least 25 percent for the first $1,000.00 awarded, and at least 10 percent for all additional benefits awarded.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principals, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the minimum statutory fees are reasonable for the successful prosecution of this claim.
  Accordingly, we will award the employee statutory minimum attorney fees under AS 23.30.145(a) on all reemployment benefits paid to the employee, or on behalf of the employee, under AS 23.30.041 from the date of this decision and order, and continuing. 


ORDER
1.
Employer’s Petition For Modification of the Reemployment Benefits Administrator (“RBA”) designee determination of eligibility, dated September 19, 2007, is denied and dismissed.  The RBA designee determination of the employee’s eligibility for reemployment benefits remains in full force and effect.

2.
The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all reemployment benefits paid AS 23.30.041 paid to the employee, or on behalf of the employee, from the date of this decision and order, and continuing. 


Dated at Fairbanks, Alaska this 27th day of August, 2008.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters                           






William Walters,






     
Designated Chairman







/s/ Debra G. Norum                     






Debra G. Norum, Member







/s/ Jeff Pruss






Jeffrey P. Pruss, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PETER WILLIAMS employee/respondent; v. ALASKA POWER & TELEPHONE CO., employer; AIG CLAIM SERVICES., insurer/petitioners; Case No. 200700821; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on August 27th, 2008.






Laurel K. Andrews, Admin. Clerk III
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� Leslie Dean, M.D., medical report, March 26, 2007 & Marilyn Yodlowski, M.D. employer’s medical evaluation, February 5, 2008.


� Id.


� Dr. Reiswig medical reports, January 10 - 29, 2007.


� Id.


� Compensation Report, October 22, 2007.


� Dr. Reiswig medical referral, January 29, 2007.


� Dr. Gross medical report, February 1, 2007.


� Id.


� Dr. Reiswig medical report, March 1, 2007.


� CT scan report, March 9, 2007.


� Dr. Reiswig medical report, March 12, 2007.


� Dr. Dean medical report, March 26, 2007.


� Id. 


� Id. 


� Dr. Dean response to Bin Chen, Claims Examiner, AIG, June 19, 2007.


� Dr. Reiswig November 5, 2007 response to rehabilitation specialist Knickerbocker’s reemployment eligibility inquiries.


� Id


� Id


� Id


� Dr. Reiswig letter to attorney Davison, November 8, 2007.


� Id.


� Id.


� Pete Williams dep. at 16-24.


� Id. at 28-29.


� Id. at 34.


� AWCB Decision No. 08-0040 (March 3, 2008).


� 7/18/07 Letter, F. Stoll, WC Tech, RBA, to AIG Domestic Claims, Inc.


� 8/06/07 Letter, F. Stoll, WC Tech., RBA, to P. Williams


� 9/05/07 L.R. Knickerbocker, Eligibility Evaluation Checklist, with attachments.


� At t at the time and up until of the date of  issuance of this decision and order, the employee has filed no claim.


� 9/12/07 [Employer’s] Petition [requesting that Board “dismiss the claimant’s claim in its entirety”](filed Sept. 13, 2007). The employer filed a second, identical petition, dated one day later, seeking the same relief on the same legal grounds. 9/13/07 [Employer’s] Petition (filed 9/17/07).


� 09/13/07 Controversion Notice.


� 9/19/07 Letter, F. White, RBA, to P. Williams.


� 9/24/07 [Employer’s] Petition [to reverse RBA determination of eligibility](filed 9/25/07).


� 9/24/07 Affidavit of Readiness for Hearing (filed 9/25/07).


� 9/24/07 Letter, S. Nuenke-Davison, Davison & Davison, Inc., to F. White, RBA Designee, AWCB (filed 9/25/07).


� 9/26/07 Letter, F. White, RBA Designee, AWCB, to S. Nuenke-Davison, Davison & Davison, Inc.


� 10/3/07 [Employer’s] Petition [to reverse RBA determination of eligibility](filed 10/4/07); 10/3/07 Affidavit of Readiness for Hearing (filed 10/4/07).


� 10/19/07 Letter, S. Nuenke-Davison, Davison & Davison, Inc. to AWCB (filed 10/22/07)(served on employee at the Gold Hill Road address in Fairbanks).


� Open reduction, internal fixation.


� Exhibit 1, 8/20/07 S. Schilperoort, MD, Impartial Medical Opinions, Inc., Letter Report to B. Chen, Adjuster, AIG Claim Services, at pages 14-15. Page references to exhibits are to the exhibits as paginated by the board. See 1/18/08 Letter, R. Briggs, H.O., to P. Williams and J. Pollock, Davison & Davison, Inc. (conveying paginated exhibits). 


� 1/10/08 Letter, F. White, RBA Designee, AWCB, to S. Nuenke-Davison, Davison & Davison, Inc. 


� Exhibit 2.


� 1/15/08 testimony of P. Williams;  see also 1/10/08 Deposition of P. Williams, at page 28, line 15 through page 31, line 22 (discussing lack of authorization by insurer for transport to Seattle).


� AWCB Decision No. 08-0040 (March 3, 2008) at 3-10.


� Note: The Board panel later vacated this forfeiture in a decision on reconsideration on April 2, 2008, AWCB Decision No. 08-0063.  The rest of the original decision was left intact.


� Id. at 21-22.


� An employer’s medical examination (“EME”), under AS 23.30.095(e).


� Dr. Yodlowski EME report, February 5, 2008.


� Id.


� Id.


� Id.


� Id.


� Dr. Brudenell medical report, March 19, 2008.


� Id.


� Id.


� Id.


� Dr. Brudenell march 31, 2008 letter to Bin Chen.


� Controversion Notice, March 28, 2008.


� Id.


� Workers’ Compensation Claim, dated April 10, 2008.


� Petition and Memorandum filed April 14, 2008.


� Id.


� Controversion Notice and Answer, both filed April 21, 2008.


� Reemployments Benefits Plan Closing Status Report, June 25, 2008.


� Id.


� Id.


� Id.


� Id.


� Prehearing Conference Summary, July 8, 2008.


� Id.


� See, e.g., Corneliussen v. Nabors Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003); Snell v. State of Alaska,  AWCB Decision No. 02-0192 (September 20, 2002).


� See, e.g., Alderson v. UAF, AWCB Decision No. 01-0178 (September 14, 2001).


� See, e.g., Garrity v. Sourdough Express, AWCB Decision No. 98-0173 (June 25, 1998).


� 522 P.2d 161 (Alaska 1974).


� 522 P.2d at 168.  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)


� See, e.g., Miscovich v. Tri-Con Mining, AWCB Decision No. 05-0323 (December 12, 2005); Smart v. Carr Gottstein Foods Co. / Safeway, AWCB Decision No. 03 -0270   (November 13, 2003); Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994). 


� See, e.g., Brown v. Asbestos Removal Specialists, AWCB Decision No. 03-0131 (June 6, 2003).


� 700 P.2d 1295, 1297 (Alaska 1985).


� 700 P.2d at 1297; Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).


� See, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (7th ed. 1999).


� AS 44.62.570.


� AS 23.30.128(b).


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted); see, also, Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  .


� 115 P.3d 1240, 1243 (Alaska 2005).


� See, e.g., Kelley v. Sonic Cable Television, 3AN 89�6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN�90�4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


� See, Snell v. Interstate Brands Corp., AWCB Decision No. 99-0110 (May 12, 1999); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 


� Id


� See, AMA Guides at 502, 503, “Carpal Instability.”


� We find the records and opinions of Dr’s Reiswig, Gross, and Dean raise the presumption for purposes of AS 23.30120 and AS 23.30.010(c), and the opinions and records of Drs. Schilperoort and Yodlowski rebut that presumption.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Id. 


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1190 (Alaska 1993).


� 718 P.2d 971, 974-975 (Alaska 1986),


� Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).
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