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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	REBEKAH L. HAUSNER, 

          Employee, 

               Respondent,

               v. 

STATE OF ALASKA,

         (Self-insured) Employer,

                Petitioner.

	)
)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200704889
AWCB Decision No.  08-0159
Filed with AWCB Anchorage, Alaska

on August 29, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for an award of benefits pursuant to AS 23.30.015(b), on August 5, 2008, in Anchorage, Alaska. The employee represented herself.  Attorney Dan Cadra represented the employer and insurer (“employer”).  We closed the record at the end of the hearing on August 5, 2008.


ISSUE
Shall we grant the employer’s petition for an award of benefits to the employee pursuant to AS 23.30.015(b)?

SUMMARY OF THE EVIDENCE
The employee, while working for the employer as Juvenile Justice Officer II, was involved in a motor vehicle accident on April 5, 2007, while in the course and scope of her employment.
  The employee stated her vehicle was stopped and she was rear-ended by another vehicle.
  The employee reported injuries to her neck, and she was diagnosed with “cervical strain after motor vehicle accident.”
  The employer accepted liability for the injury and paid temporary total disability and temporary partial benefits in the amount of $84.62,
 as well as medical benefits totaling $11,348.35, according to the employer’s statements at hearing, $7,414.96 of which are documented in the claim history submitted as the employer’s Exhibit 3,
  and the remainder of which are documented in Employer’s Hearing Exhibit 1, which is a continuation of the payment history for the claim up until July 31, 2008.  In addition, the employer represented that the employee is continuing to receive medical treatment for her injuries, for which the employer continues to pay.

On March 3, 2008, the employer filed a petition seeking an order awarding compensation to the employee under AS 23.30.015(b), which will allow the employer to pursue recovery from the third party potentially at fault in the motor vehicle accident, if the employee does not do so.
  The employer filed an affidavit of readiness for hearing on April 18, 2008.
  The employee did not oppose the employer’s petition or affidavit of readiness for hearing.  The employee appeared at the hearing on August 5, 2008 and testified she did not oppose the petition.

At hearing, the employer then explained for the record that its petition was filed to seek a Board order under AS 23.30.015(b).  The employer acknowledged that there was an injury to the employee that occurred in April of 2007 in a motor vehicle accident during the course and scope of employment.  The employer further explained that the employer accepted the injury.  The employee has received medical benefits in the form of medical treatment for a cervical strain injury to her neck.
  These bills, totaling about $11,348.35 have been paid.   In addition, the employee has received $84.26 in time loss benefits.
  The employer represented that the employee continues to be treated  and the employer continues to pay for those benefits. There has been no controversion.  Because of the potential for a third party claim, the employer petitioned for the Board order under AS 23.30.015(b).  The employer submitted as Employer’s Hearing Exhibit 1, the payment history for the claim through July 31, 2008.  The employee did not object to the admission of the exhibit.

The employee testified at the hearing she not oppose the employer’s petition, as noted above.  She testified she understood the purpose of the petition, which was to allow the employer to bring a lawsuit against the third party, if she herself did not.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.   AN AWARD OF COMPENSATION PURSUANT TO AS 23.30.015(b)

AS 23.30.015 provides, in pertinent part, as follows:

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award. . . . 

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. 

(g) If the employee or the employee’s representative recovers damages from the third person, the employee or representative shall promptly pay to the employee the total amounts paid by the employer under (e)(1)(A) – (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employer or representative shall be credited against any amount payable by the employer thereafter. . . .

(h) If compromise with a third party is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval. . . .

(j) Notice of the commencement of an action against a third party shall be given to the division and to all interested parties within 30 days.

Additionally, AS 23.30.050 provides that the employer's liability for benefits continues, regardless of possible fault or negligence of a third party.  Under AS 23.30.110 and 8 AAC 45.050(c)(2), we may act on a petitioner's request if the opposing party does not object.
  Based on 8 AAC 45.120, we rely on the administrative record and the information from the August 5, 2008 hearing in the instant matter in making our decision.

We find the employee did not object to the petitioners' request. Based upon the employee’s testimony, the employer’s representations, and the administrative record, we find the employee was injured in the course and scope of her employment.  We find the employee's injury was accepted as compensable by the employer.  Based on our review of the entire documentary record, we find the employee's claim is compensable.  For purposes of AS 23.30.015 and AS 23.30.050, we will issue an order, awarding the employee all benefits due under the Act, relating to her injury.

We find our order shall serve as an assignment to the employer of all rights of the employee to recover damages from the third party unless the employee commences an action against the potential third party within one year of this award.  We remind the employee that if she commences an action against the third party, she is required to provide notice to the Board and to the employer, within 30 days of commencement of the action.


ORDER
The petitioners shall pay the employee all benefits due under the Alaska Workers’ Compensation Act, relating to her compensable injury of April 5, 2007.  The petitioners may credit against this award benefits they have already paid.
Dated at Anchorage, Alaska on August 29, 2008.
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Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of REBEKAH HOUSNER, employee/respondent; v. STATE OF ALASKA, (self-insured), employer/petitioner; Case No. 200704889; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 29, 2008.






Jean Sullivan, Clerk
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� Employee’s Report of Occupational Injury or Illness, 4/5/07, Physician’s Report, 4/5/07 & Employer’s Exhibit 1, Alaska Motor Vehicle Collision Report, Case # 07-16671, 4/6/07.


� Physician’s Report, 4/8/07.


� Alaska Regional Hospital Emergency Room Note of Michael Levy, M.D., 4/5/07.


� Compensation Report, 4/20/07.


� Employer’s Exhibit 3, the Payment History for Claim 2007060747.


� Employer’s Petition, 3/8/08.
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