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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DEAN M. BROWN, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

FAIRBANKS DAILY NEWS MINER,

                                                  Employer,

                                                   and 

AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200002818
AWCB Decision No.  08-0164
Filed with AWCB Fairbanks, Alaska

on September 4, 2008


We heard the employee’s claim for medical benefits on August 28, 2008, in Fairbanks, Alaska.   Attorney Joseph Kalamarides represented the employee.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  We heard this claim with a two-member panel of the Board, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on August 28, 2008.  Based on the oral stipulation resolving the dispute at issue, we canceled the adversarial hearing, and here memorialize the stipulated resolution.

ISSUE

Is the employee entitled to medical benefits under AS 23.30.095(a)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his right knee when he fell while working as a pressman for the employer on February 7, 2000.
  The employee came under the care of orthopedic surgeon Robert Dingeman, M.D., and eventually underwent arthroscopic partial medial meniscectomy, debridement and resection of hypertrophic synovial plica of the right knee on June 28, 2007.
  The employee developed left knee and low back symptoms, and eventually underwent L4-L5 and L5-S1 laminectomies and discectomies by James Eule, M.D., and Edwin Voke, M.D., on August 9, 2006.
  The employer accepted liability for the injury and provided temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, reemployment benefits, and medical benefits.
  The employee’s symptoms persisted, and Dr. Kananaugh recommended a unicompartmental right total knee arthroplasty.

At the employer’s request, John Swanson, M.D., examined the employee on June 19, 2007.
  Dr. Swanson found the employee’s back and right knee condition not related to his work.
  He felt the employee suffered from a somatic focus, and had a history of THC abuse, and was not a candidate for the knee replacement surgery.
  Based on the report of Dr. Swanson, the employer filed a Controversion Notice dated July 26, 2007, denying the requested knee surgery and denying liability for any additional benefits.
  The employee filed a Workers’ Compensation Claim dated July 31, 2007, requesting medical benefits and PPI benefits, when rated.
  The employer denied the claim in an Answer dated October 16, 2007.
  In a prehearing conference on June 4, 2008, the parties agree to hear the employee’s claim for medical benefits on August 28, 2008.

At our direction, the employee was examined by orthopedic surgeon Thomas Gritzka, M.D., for a “second independent medical examination” on April 24, 2008.
  Dr. Gritzka issued two reports.  In his second, or addendum report on July 5, 2008, he indicated the employee would eventually need the right knee replacement surgery, but because of his relative youth and because he is not sufficiently disabled, he should not undergo the surgery as yet.
  Dr. Gritzka indicated the present knee condition is related to the work injury.
  He indicated neither he nor Dr. Swanson are qualified to diagnose the employee’s psychological or psychiatric condition.
  He indicated the employee is presently medically stable, pending the eventual surgery, and rated his left knee with a four percent whole person PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 6th Ed. (“AMA Guides”).

At the hearing on August 28, 2008.  The parties stipulated on the record that, as a result of Dr. Gritzka’s addendum report indicating the employee’s conditions and treatment were related to the work, the employer would withdraw the Controversion Notice, and the parties would attempt to resolve any remnant disputes, including attorney fees.  The parties requested us to accept the stipulation and cancel the hearing on the medical dispute.  We gave an oral order accepting the stipulation, and closed the hearing, as requested.  We here memorialize our order for inclusion in the employee’s documentary file.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
ORDER BASED ON A STIPULATION RESOLVING THE DISPUTE AT HEARING
Our regulations at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

 (3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

 (4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

Based on our review of the record, and on the parties' stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f) resolving the dispute over the employer’s controversion of the employee’s claim, and canceling the oral hearing on the disputed issue..  8 AAC 45.050(f)(1) requires that stipulations of fact may be made orally in the course of a hearing, and both parties have orally agreed to this stipulated settlement.    

Although the parties are potentially resolving a number of outstanding benefits, the employee is not specifically waiving any benefits under the Alaska Workers’ Compensation Act.  Consequently, the provisions of AS 23.30.012 do not apply, and a formal compromise and release (C&R) agreement is not necessary.  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(1).  

Based on the oral stipulations during the hearing and our independent review of the documentary record, we will issue an order under 8 AAC 45.050(f)(1),
 recognizing the employer’s withdrawal of the Controversion Notice and its liability for benefits under the Alaska Workers’ Compensation Act.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  

II.
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

In the instant case, the medical records from Dr. Kavanaugh reflect that the employee suffered a work-related injury, requiring medical care.  We find these medical reports are sufficient medical evidence to raise the presumption of the compensability for the claimed medical benefits. 

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  We find the opinion of Dr. Swanson is substantial evidence rebutting the presumption of compensability for claimed ongoing medical benefits. 

Once the employer produces substantial rebuttal evidence, the presumption of compensability drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, [s]he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

Accordingly, we have reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available medical record, especially the medical reports of Dr. Gritzka, indicate the employee’s current medical conditions are related to his 2000 work injury.  Based on this finding and on the parties stipulation to withdraw the employer’s July 26, 2007 Controversion, we find the employer is liable for the employee’s reasonable and necessary medical care related to the work injury, under the terms of the Alaska Workers’ Compensation Act.  We will retain jurisdiction over the remnant disputes, pending resolution of the claim.
ORDER

Based on the stipulation of the parties, the employers’ Controversion Notice of July 26, 2007, is withdrawn.  The employer is liable for benefits related to the employee’s work injury, under AS 23.30.095 of the Alaska Workers’ Compensation Act.  We retain jurisdiction over the remnant disputes, pending resolution of the claim.

Dated at Fairbanks, Alaska on September 4, 2008.





ALASKA WORKERS' COMPENSATION BOARD






/s/William Walters





William Walters, Designated Chairman






/s/ Damian Thomas





Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DEAN M. BROWN employee / applicant; v. FAIRBANKS DAILY NEWS-MINER, employer; AMERICAN INSURANCE CO., insurer / defendants; Case No. 200002818; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September     4, 2008.






Laurel K. Andrews, Admin Clerk III
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