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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN MILLER, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

RGIS INVENTORY SPECIALIST,
                                                  Employer,

                     and

 FIDELITY AND GUARANTY INS. CO.,
                                                 Insurer,

                                                   Defendants.

	)
)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200521904
AWCB Decision No.  08-0176
Filed with AWCB Fairbanks, Alaska

on September 30, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for continuing workers’ compensation benefits on June 19, 2008 at Fairbanks, Alaska.  The employee represented himself. Attorney Colby Smith represented the employer and insurer (“the employer”).  The record was held open to consider the submission of signed medical releases, and closed when we next met and deliberated on August 28, 2008.

ISSUES
1. Whether the employee's claim should be dismissed for failure to sign releases, pursuant to AS 23.30.108(c)?

2. Whether the employee's request for temporary total disability (TTD) benefits from March 1, 2006 ongoing should be dismissed pursuant to AS 23.30.110(c).
SUMMARY OF THE EVIDENCE
On December 27, 2005, the 53 year-old employee began working for the employer as an Auditor. The employee testified he injured his head, shoulder, and back, while working for the employer, on December 28, 2005, while pulling a box off of a shelf that fell on his head. As a result, the employer paid the employee temporary total disability (TTD) benefits from December 29, 2005 through January 1, 2006, at a weekly rate of $187.00 per week.

Thereafter, the employee was incarcerated, and then released from prison on January 18, 2006.  TTD benefits were reinstated on January 19, 2006 until February 28, 2006.

On January 29, 2006, the employee completed a Workers' Compensation Claim requesting TTD benefits, medical benefits, transportation costs, penalty, interest, and unfair or frivolous Controversion. On March 2, 2006, in response to the employee's Workers' Compensation Claim, the employer filed a Controversion and Answer. 

On March 23, 2006, the employer filed another Controversion concerning the employee's TTD benefits from March 1, 2006 ongoing. The Controversion was premised on the opinion of the employee's treating physician assistant, Mr. Michael Weber, that the employee only needed to remain off work from January 27, 2006 through February 28, 2006.

At a March 28, 2006 Prehearing Conference, the employee's Protective Order request concerning Releases was addressed. The Prehearing Officer approved the social security release and employment records releases, and the employee agreed to sign the releases.

Additionally, the Prehearing Officer approved the medical release, if the employer limited the scope to the head, shoulders, and back. The Prehearing Officer granted the employee's protective order request concerning the employer's Department of Labor Release and Health Insurance Provider release.

On May 26, 2006, the employer's attorney traveled to Fairbanks for the employee's previously scheduled Deposition. The employee did not attend the Deposition, since he re-injured his right shoulder that day while working as a day-laborer for another employer. 

On August 9, 2006, the employer filed a Controversion of all benefits, as the employee had not signed the Social Security Release and Unemployment Benefit Information Release that he had been previously ordered to sign. Additionally, the employer noted that the employee had failed to receive, sign and return the modified Employment Records Release and Medical Records Release forms. Additionally, the employer asserted that, based on the employee's testimony, the last injurious exposure defense may apply to this matter, but had been unable to verify this defense as a result of the employee's non-compliance of various discovery requests.

On September 18, 2007, the employer filed a Petition requesting dismissal of the employee's claim as a result of his failure to comply with the Prehearing Officer's Order to sign the Social Security Release and Unemployment Benefit Release. Additionally, the employer requested dismissal since the employee had not signed the modified Medical Records Release and Department of Labor Release.

On September 27, 2007, another prehearing conference was held, and the Prehearing Officer again ordered the employee to sign the releases. At the prehearing conference, the employee stated that he had been unable to work since the December 2005 injury. When the employee was reminded that he had not attended a deposition as a result of working for a different employer and receiving an injury he re-stated that he intermittently worked since the injury. The Prehearing Officer additionally informed the employee that the employer filed a Petition to Dismiss his claim which would be acted upon if he did not sign releases. The employee did not sign the releases.

As of the instant hearing, the employee had still not signed the releases. At hearing, which he attended by telephone, the employee said he would come to the Division’s offices to sign the releases, and he did appear and sign releases that day. Unfortunately, the releases he signed were out of date, and not signed in front of a Notary Public. Thereafter, according to the employer’s attorney, updated releases have been submitted to the employee, but they have not been signed and returned, through the date of record closure.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Failure to Sign Releases. 


AS 23.30.107(a) provides employers with a simple mechanism for securing relevant evidence, medical and otherwise.  The claimant must release all evidence “relative” to the claim under AS 23.30.107(a), which provides:
Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.

The Board has authority to sanction parties for failure to comply with discovery orders. 
AS 23.30.108(c) states, in pertinent part:

If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the parties claim, petition or defense.  If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written request. . . . The board shall uphold the designee's decision except when the board designee's determination is an abuse of discretion. 

The Board has long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  After it is shown that informal means of resolving a discovery dispute have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, the board has determined that it has the authority to dismiss claims if an employee willfully obstructs discovery.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.

The Board has, however, previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.
  Similarly, the Board has dismissed claims when the employee refused to comply with the board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.
 

In considering dismissal of claims when an employee refuses to sign Board-ordered releases, the board has consistently applied the guidelines of ARCP 37(b)(3), and determined the willfulness of the employee's conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer's interests or deter other discovery violations. 

AS 23.30.115(a) and 8 AAC 45.054 provide that testimony of a party may be taken by deposition according to the Alaska Rules of Civil Procedure.  Civil Rule 37(b) and (d) provide sanctions, including dismissal, which may be imposed for failure of a party to attend his own deposition.  The Board has dismissed an employee’s claim for an employee’s refusal to execute releases and refusal to participate in a deposition.

Exercise of the extreme sanction of dismissal has been reversed as an abuse of discretion where the board has failed to consider and explain why a sanction short of dismissal would not be adequate to protect the parties’ interests.
   In McKenzie v. Assets, Inc.,
 the Board analogized our task to that of a court applying sanctions under Alaska Rule of Civil Procedure 37 in assessing the appropriateness of lesser sanctions than dismissal.  Civil Rule 37(b)(3) provides standards for imposing sanctions in civil cases.  It states that a trial court shall consider: 

(A) the nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose; 

(B) the prejudice to the opposing party; 

(C) the relationship between the information the party failed to disclose and the proposed sanction; 

(D) whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and 

(E) other factors deemed appropriate . . . .
 The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully. 

Based on our review of the record in this case, we find the employee has completed an Injury Report and received time loss benefits. We also find that at the March 2006 Prehearing Conference, the employee was ordered to sign releases. We further note that at the September 2007 Prehearing conference, the employee was informed the employer would pursue the Petition to Dismiss if he did not sign releases and that the employee admitted that he made not signed such releases until the instant hearing date.

Based on the multiple warnings the employee was given of the potential consequences of his failure to sign, we find the employee’s benefits were suspended until the instant hearing date.  Given that the employee did not sign current dated releases, and has failed to supply updated releases, we find his benefits remain suspended until such time as we further review this case after completion of discovery.

II.   Dismissal of Temporary Total Disability Benefits From March 1, 2006, Continuing. 

As 23.30.110(c) states, in part: “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.” In this case, as we have not determined the employee's claim should not be dismissed in its entirety, for his defiance of the Prehearing Officer’s Orders to sign releases, the employer requests that the employee's request for TTD benefits from March 1, 2006 be denied, pursuant to AS 23.30.110(c). 

The Board has consistently held that when an employee files a claim, the employer controverts it, and the employee does not request a hearing within two years of the late of the Controversion, it will dismiss the claim.
 The Board has consistently found that section 110(c) operates as a "no progress" rule, and serves to encourage employees to pursue their claims on a timely basis.
 The fact that an employee is unrepresented at the time the claim is filed or the two-year timeline runs does not excuse the requirement to file an Affidavit of Readiness for Hearing within two years.
 

Nevertheless, we find AS 23.30.110(c) requires the Board to give parties written notice of issues to be decided at hearing.  The Alaska Supreme Court held long ago, in Simon v. Alaska Wood Products, that “issues not raised in some way by the parties may not be decided by the Board.”

Based on our review of the record in this case, we find the issue of dismissal, pursuant to AS 23.30.110(c), was not raised in the employer’s petition for dismissal, nor is it reflected in any Prehearing Conference Summary form. Instead, the March 4, 2008 Prehearing Conference Summary form merely states that the employer’s [September 18, 2007] Petition to Dismiss [for failure to sign releases] would be heard at the instant hearing. Given that the employee repeatedly asked for a continuance to the instant hearing, in part, to seek legal counsel, we find it is premature to dismiss his January 29, 2006 Workers' Compensation Claim requesting TTD benefits.
 

ORDER

1. The employee’s claims for benefits are suspended until such time as he signs current dated release forms.

2. The employer’s request to dismiss the employee’s January 29, 2006 claim for TTD is denied at this time.

Dated at Fairbanks, Alaska on September 30th, 2008.





ALASKA WORKERS' COMPENSATION BOARD






/s/ Fred G. Brown





Fred Brown, Designated Chairman






/s/ Damian Thomas





Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN MILLER, employee / applicant; v. RGIS INVENTORY SPECIALIST, employer; FIDELITY AND GUARANTY INS. CO., insurer / petitioner; v. Second Injury Fund, respondent; Case No. 200313605; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 30,  2008.





Laurel Andrews, Admin. Clerk III
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� The record reflects that on March 23, 2006, the employee filed a Controversion of TTD benefits from March 1, 2006 ongoing. The record further reflects the employee has not filed an Affidavit of Readiness for Hearing concerning this issue in more than two years from the date of the employer's Controversion. Pursuant to AS 23.30.110(c), the employee should have filed an Affidavit of Readiness for Hearing no later than March 23, 2008. Based on the law and facts stated above, it appears the employee's January 29, 2006 claim for TTD benefits from March 1, 2006 ongoing should be denied and dismissed. In the event the employee has a new or different claim for TTD benefits, he could re-file this claim.
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