MICHAEL N. JR ALMENDAREZ  v. FAIRBANKS GOLD MINING, INC..
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P.O. Box 115512                                                                              Juneau, Alaska 99811-5512

	MICHAEL N. ALMENDAREZ, JR.,
                                                   Employee, 

                                                     Applicant,

                                                   v. 

FAIRBANKS GOLD MINING, INC.,
                                                  Employer,

                     and

LIBERTY MUTUAL, LIBERTY 

NORTHWEST INSURANCE CORP.,
                                                 Insurer,

                                                   Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200214377
AWCB Decision No. 08-0177  

Filed with AWCB Fairbanks, Alaska

on September 30, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for continuing medical benefits and the employer's Petition to Dismiss, on April 24, 2008 at Fairbanks, Alaska.  The employee represented himself. Attorney Connie Livsey represented the employer.  The record closed at the end of the hearing on April 24, 2008.

ISSUES
1. 
Has the employee established a basis to void a Compromise and Release (C&R) Agreement, to require the employer to pay for medical benefits for which he waived entitlement in the C&R Agreement?

2.        
Is the employer entitled to dismissal of the employee's November 15, 2007 claim for surgery?

SUMMARY OF THE EVIDENCE
The employee worked for the employer as an ore haul truck driver. While driving a company truck on August 15, 2002, at age 32, he hit a bump and complained of low back pain. On initial exam that day at the Fairbanks Urgent Care Center he was diagnosed with a lumbar strain. He was released to modified work with limitations on lifting, squatting, climbing, and kneeling. The employer provided modified work.

On September 3, 2002, John Joosse, M.D., saw the employee and diagnosed a discogenic back strain. A lumbar MRI performed on September 20, 2002 revealed a small midline protrusion at L4-5, with no evidence of disk herniation or spinal stenosis.

The employee underwent two lumbar epidural steroid injections on October 17, 2002 and November 25, 2002. On December 10, 2002, a discogram was performed and read as normal at the L3-4 level and abnormal at L4-5 and L5-S1. Due to the employee's pain complaints, Dr. Joosse referred him to David Witham, M.D., for a second opinion. Dr. Witham examined the employee on January 2, 2003 and determined he was not a surgical candidate but might benefit from an Intradiscal Electrothermal Therapy (IDET) procedure.

The employer arranged for an employer-sponsored medical evaluation (EME)
 to be performed by orthopedic rheumatologist Dejan Dordevich, M.D., and neurosurgeon Paul Williams, M.D. The EME panel physicians evaluated the employee on February 7, 2003 and concluded that his pain was the result of degenerative disc disease and not the jarring incident six months earlier when he hit a bump in his truck at work. The EME panel agreed with Dr. Witham that the employee was not a surgical candidate, but also thought he was not a good prospect for an IDET. The panel thought he was medically stable with no permanent impairment and he was released to regular work.

Due to disputes concerning the appropriateness of further medical treatment, the parties agreed to a second independent medical evaluation (SIME). Orthopedist Thomas Gritzka, M.D., performed the SIME on June 27, 2003. He opined the employee's condition warranted further medical treatment, and he recommended an IDET due to its minimally invasive nature and, in his opinion, its greater success rate than more invasive procedures. 

On August 18, 2003, Dr. Joosse responded, stating that his own experience with IDET suggested a low success rate. He thought that a disk nucleoplasty remained the better option.

Based upon Dr. Gritzka's SIME opinion, the employer authorized an IDET. Lawrence Stinson, M.D., performed a right side percutaneous nucleoplasty at the L4-5 and L5-S1 levels on November 18, 2003. After the employee reported only partial symptom relief, Dr. Stinson performed a left L4-5 and L5-S1 percutaneous nucleoplasty on December 30, 2003. Thereafter, the employee reported resolution of his low back pain.

In February 2004, the employee began to complain of left-sided paraspinal pain. Dr. Stinson performed two radiofrequency rhizotomy procedures. The onset of these new symptoms prompted the employer to schedule a repeat EME, and on April 9, 2004, Dr. Dordevich paired with orthopedist Mark Leadbetter, M.D., to ascertain the results of the four surgical procedures performed by Dr. Stinson. The EME physicians reiterated the opinion that the employee's pre-existing degenerative disc disease was not worsened by the work incident and was not a substantial factor in his current complaints or need for treatment. They deemed no additional treatment necessary.

On May 19, 2004, Dr. Stinson indicated the employee was ready for a permanent partial impairment rating. After a physical capacity evaluation was performed, the employee was recommended for sedentary work duties.

During the summer of 2004, the employee reported the onset of additional symptoms that Dr. Stinson diagnosed as sacroiliac joint pain. Dr. Stinson performed injections to the employee's bilateral sacroiliac joints on August 31, 2004 and on October 12, 2004. Upon referral from Dr. Stinson, Rafael Prieto, M.D., provided a 13% whole person PPI rating on November 18, 2004.

At the request of the employer, the employee attended a follow-up EME and PCE on January 21, 2005. The EME panel concluded that the employee reached medical stability by six weeks following the second radiofrequency rhizotomy, or by late mid April, 2004. The panel thought the employee was physically able to engage in retraining activities as outlined in the proposed retraining plan and agreed that the employee's overall back condition warranted a 13% PPI rating, although they maintained that the rating was due to the degenerative changes rather than the work-related lumbar strain. The EME physicians also concluded that the sacroiliac joint pain that arose in mid-summer 2004 was unrelated to the August 2002 work injury.

The record reflects that following the Board SIME, the employer authorized and paid for treatment consistent with the opinions of the SIME physician. Nevertheless, further controversies over medical treatment arose in 2004, particularly following the onset of the employee's new pain complaints in summer 2004 that Dr. Stinson diagnosed as sacroiliac joint pain. Following the employer's last EME in January 2005, all medical treatment was controverted. 

Thereafter, the parties began serious settlement discussions, and on May 9, 2005, the fully-executed Settlement Agreement was filed with the Board. Throughout these settlement discussions, the employee was represented by experienced workers’ compensation attorney James Hackett. The Agreement was approved by the Board on May 23, 2005. 

The text of the C&R reflects that the extent of the employee's entitlement to future medical treatment, and of the employer's liability for such treatment, was the subject of serious dispute - and serious settlement negotiations - between the parties. The dispute is summarized in the C&R Agreement, at page 5-6:

It is the position of the employee that his current low back pain and sacroiliac joint pain are related to his August 15, 2002 work injury. The employee maintains that he is entitled to past temporary total disability benefits and to permanent partial impairment benefits as a result of the work injury. Further, he contends that future medical care, including treatment for his low back and sacroiliac joint pain, to include further invasive surgical procedures, should be the sole responsibility of the employer.

... the employer relies on the opinions of Dr. Dordevich, Dr. Leadbetter and Dr. Williams that the employee has no ratable PPI as a result of the work injury, which they each maintain was a simple lumbar strain/sprain injury. ... As respects the employee's sacroiliac joint condition, Dr. Williams specifically found, and testified in deposition, that no objective evidence links the employee's current symptoms to the 2002 work injury.

Finally, the employer asserts that no further medical treatment is owed as a result of the work injury, with the exception of non-steroidal anti-inflammatory medications in the event of a symptom flare.

The "Compromise and Release" portion of the Settlement Agreement, at pages 8-9 reflects the terms of the parties’ bargained-for settlement:

To resolve all disputes among the parties with respect to compensation rate, compensation for past and future disability (whether the same be temporary total, temporary partial, permanent partial impairment, or permanent total), penalties, interest, medical and related transportation benefits, and reemployment benefits including AS 23.30.041(k) benefits, the employer will pay the employee the sum of $50,000.00, without deduction or offset, upon Board approval of this Settlement Agreement.

The parties agree that the employee's entitlement, if any, to future medical benefits and related transportation costs under the Alaska Workers' Compensation Act is limited but not waived by the terms of this agreement and that the employer's right to dispute future medical treatment is not waived. The employer agrees to leave open the employee's right to bring a claim for surgery, but only for a period of two years from the date the Board approves this settlement agreement, and only as to traditional surgery directed to the L4-5 or L5-S1 levels of the lumbar spine. Specifically with respect to the scope of future lumbar surgery, the employer leaves open the employee's ability to bring a claim for microdiscectomy, laminectomy, fusion or like procedure, and not additional procedures such as IDET, nucleoplasty, RF ablation, rhizotomy and other similar procedures. The employer correspondingly retains its rights to contest the need for such Surgery as a result of the work injury.

In addition, the employer leaves open for a period of one year following the Board's approval of this settlement the employee's entitlement to two additional injections to the L4-5 and L5-S1 regions of the employee's spine only.

In addition, the parties agree that the employee retains the ability to obtain anti-inflammatory medications, physical therapy and narcotic analgesic medications if reasonable and necessary to treat the effects of the work injury, and the employer retains its right to contest the reasonableness and necessity of such treatments. The parties agree that the employee's entitlement to medical treatment in excess of, or in addition to, the treatments outlined above is waived by the terms of this settlement agreement. Such waiver is justified by the serious dispute between the parties as to the need for any further medical treatment as a result of the employee's 8/15/02 work injury, and by the separate consideration paid the employee in exchange for the foregoing limitations.

Approximately two weeks after the Settlement Agreement was approved, on June 9, 2005, the employee returned to Dr. Stinson, who noted he "has been working full-time supervising equipment operators" and also noted that "his discomfort is now interfering with this."
 Various treatment options were discussed, including an injection to the L5-S1 facet joint (expressly allowed under the C&R) and a radiofrequency rhizotomy (expressly disallowed and waived under the C&R). The employee was given a prescription for an anti-inflammatory and a muscle relaxant.

The employer paid for the office visit and the prescriptions, as provided under the terms of the C&R. The employer stated it was concerned that the employee might undergo a form of treatment that he had explicitly waived in the in the C&R Agreement, and filed a Controversion Notice on June 27, 2005.   That Controversion denied "medical treatment other than that specified in the approved Compromise & Release Agreement" and recited the future medical benefits language of the C&R, as quoted in the preceding section. The Controversion Notice was served on the employee's counsel and on Dr. Stinson at his Fairbanks clinic. 

The employee underwent the injection at L5-S1 on July 22, 2005, and the employer paid for the treatment. The employee sought no further care for several months. In January, 2006 he returned to Dr. Stinson and additional treatment was discussed. The January 19, 2006 chart note closes with the comment "we did discuss the possibility of radiofrequency rhizotomies .... he is going to explore that possibility further through the division of vocational rehabilitation." The employer continued to pay for the office visits and prescriptions, consistent with the C&R.

The employee underwent a multi-level radiofrequency ablation on March 31, 2006, notwithstanding the terms of the C&R Agreement and the Controversion Notice. He continued to treat periodically with Dr. Stinson. In May 2006, one year after Board approval of the C&R Agreement, Dr. Stinson referred the employee for physical therapy. Because such treatment was within the agreed scope of permitted medical treatment under the C&R Agreement (". . . the employee retains the ability to obtain anti-inflammatory medications, physical therapy and narcotic analgesic medications if reasonable and necessary . . .") the employer paid for the office visits and the physical therapy appointments.

The record reflects the employer's adjuster also communicated directly with Dr. Stinson's clinic in early May, 2006 regarding the scope of treatment that was permissible under the Settlement Agreement.   The adjuster faxed Dr. Stinson's clinic a copy of the future medical  benefits  portion  of the  C&R,  along with  a  cover note stating that the employee was entitled to an additional injection to the L4-5 or L5-S1 region through May 23, 2006 (i.e. one year following Board approval of the Agreement), and that the employee retained the "right to request surgery up until 5/23/07, but it is specifically, microdiscectomy, laminectomy, fusion or like procedure and not additional procedures such as IDET, nucleoplasty, RF ablation, rhizotomy, etc."

At a follow-up visit to Dr. Stinson on July 20, 2006, Dr. Stinson noted that the employee was "interested in pursuing other treatment options" and was specifically "interested in possibly pursuing artificial disk replacement." He noted that he would refer the employee to Rick Delamarter, M.D., in Santa Monica, California for "potential treatment options . . . including disk replacement surgery." The employee did not follow through and see Dr. Delamarter, and did not request authorization from the employer to do so. Dr. Stinson's September 15, 2006 chart note again references his recommendation that the employee "follow through with Dr. Delamarter" and also noted "Dr. Cohen in Anchorage may offer disk replacement."

The employer has no record of any further medical treatment efforts by the employee for the next nine months, between the September 15, 2006 office visit and June 7, 2007, when the employee returned to Dr. Stinson.
 On that occasion he reported to Dr. Stinson that he "has been working ferrying fire fighters on his boat" and "has exacerbated his back pain . . . with the sitting and bending involved." Dr. Stinson refilled the employee's anti-inflammatory and muscle relaxant medications, added a narcotic analgesic, and "discussed his previous referral to Dr. Delamarter."

The employee began seeing Dr. Stinson monthly thereafter. He sought emergency room treatment on October 11, 2007 after bending down and, as he later described to Dr. Stinson, "twisting at the waist with a jug of milk." 

The employee underwent a steroid injection on October 26, 2007. According to a reference in Dr. Stinson's chart notes, he also had an appointment with Timothy Cohen, M.D., on November 20, 2007. The employer has not been provided with any record of that appointment and has no signed release from the employee with which to obtain it. 

The employee also underwent a discogram in January 2008 as part of an evaluation for possible surgery. As reflected in the terms of the parties' C&R Agreement, the employer has continued, through the present, to pay for prescription medications and office visits, but declined to pay for the October 26, 2007 injection or for the January 2008 discogram. The employer has also advised the employee that it will not pay for any surgical consult or surgery, as the two-year post-approval period for the employee to obtain that type of care has passed.  
The employee states he attempted to schedule surgery before the two-year approval period was to expire, but was unable to do so due to conflicts in his doctors’ schedules. The threshold issue we must decide is whether the C&R should be set aside to allow payment of medical benefits, including surgery, after the agreed-upon two year period has passed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.012 governs the settlement of disputed workers' compensation claims. It provides, in pertinent part, that "[i]f approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provision of AS 23.30.130, 23.30.160, and 23. 30.245." 

In Olsen Logging v. Lawson, 856 P.2d 1155 (Alaska 1993), the Alaska Supreme Court stated, "[u]pon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside." Olsen Logging, 856 P.2d at 1158. In Olsen Logging, the Court noted this is true even where one party later claims to have made a "mistake" in entering into a settlement agreement. As the Court noted, the legislature excepted Board-approved settlements from the modification for "mistake of fact" provisions of the Act. See, AS 23.30.012; 23.30.130. The legislature's mandate that approved C&R agreements are enforceable and discharge the employer's further liability, notwithstanding AS 23.30.130, is "an expression of legislative intent that approved agreements may not be modified based of mistakes of fact." Id. at 1158-9. The Court then reversed a Board decision that set aside a C&R on the basis of the employee's alleged unilateral mistake or on "mutual mistake" grounds. See also, Blanas v. Brower, 938 P.2d 1065 (Alaska 1997).

The Alaska Supreme Court has allowed three possible bases for setting aside a Board-approved C&R Agreement: a credible allegation that the Agreement was obtained through fraud, distress, or material misrepresentation. See Seybert v. Cominco Alaska Exploration, 182 P3d 1079 (Alaska 2008); Blanas, 938 P.2d 1056, 1062. Based on our review of the record, we find no such allegations exist in this case. Moreover, we find the employee was represented by experienced counsel at all times during the negotiation and settlement process, including through the signing and Board approval of the C&R Agreement.  

In sum, we find the C&R Agreement reached in this case, and approved by the Board, is valid and enforceable under AS 23.30.012. Consequently, we find the terms regarding the employee's entitlement to future medical treatment are "enforceable the same as an order or award of the Board." As the Act states that the employer's liability for any benefits beyond those agreed to in a Settlement Agreement is "discharged," we find the employer has no responsibility to provide medical treatment for the employee beyond that to which it agreed in the C&R. As the parties agreed to settle this case through arms-length negotiations, and the employee agreed to waive his claim for additional surgical treatment, we conclude the employer’s associated liability has been discharged, and the employee’s claim for surgery and any surgery-related care must be denied.

ORDER

The employee’s claim for surgery and further surgery-related medical care is denied and dismissed.

Dated at Fairbanks, Alaska on September 28th, 2008.





ALASKA WORKERS' COMPENSATION BOARD






/s/ Fred G. Brown





Fred G. Brown, Designated Chairman






/s/ Debra Norum





Debra Norum, Member






/s/ Damian Thomas 





Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MICHAEL N. JR ALMENDAREZ employee / applicant; v. FAIRBANKS GOLD MINING, INC., employer; LIBERTY MUTUAL FIRE INS CO, insurer / defendants; Case No. 200214377; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 28th, 2008.






Laurel Andrews, Administrative Clerk III
�








� AS 23.30.095(k).


� This employment was with a new employer, not Fairbanks Gold Mining, Inc. The employee did not file a Report of Injury or a Claim against that employer.


� The June 7, 2007 appointment is after the expiration of the two-year deadline set forth in the C&R for the employee to "bring a claim for surgery ..."
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