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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SCOTT D. CUMINGS, 

          Employee, 

               Respondent,

v.

ALASKA RAINFOREST SANCTUARY,

          Employer,

and

 LIBERTY NORTHWEST INSURANCE CO.,

         Insurer,

              Petitioners.
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)
	      INTERLOCUTORY

      DECISION AND ORDER

      AWCB Case No.  200413333
      AWCB Decision No.  08-0183
      Filed with AWCB Juneau, Alaska 

      on October 9, 2008.


On September 9, 2008, at Juneau, Alaska, the Alaska Workers’ Compensation Board (“board”) heard the employer’s request for a Second Independent Medical Evaluation (“SIME”).  Attorney Jeffrey Holloway, Holmes Weddle & Barcott, Anchorage, represented the employer and insurer (“employer”).  Attorney William Erwin, Anchorage, represented the employee.  The employee also appeared for the teleconferenced hearing.  We closed the record at the hearing’s conclusion.


ISSUE
Whether to order an SIME under AS 23.30.095(k).

SUMMARY OF THE RELEVANT EVIDENCE AND ARGUMENTS

I.  Procedural and Medical History

We recite the facts most relevant to the narrow issue before us.  The employee reported injury
June 27, 2004.
  The condition was accepted, and benefits paid commencing October 4, 2004, including medical and temporary total disability (“TTD”) benefits, until the employer controverted certain TTD benefits on August 3, 2005.
  Since then, the employee has retained counsel
 who has made additional claims,
 which have been controverted.
  Currently in dispute is: 

· TTD from June 8, 2005 to August 7, 2005, and from December 27, 2007 forward;

· permanent total disability (“PTD”) benefits from January 2, 2006 forward; 

· permanent partial impairment (“PPI”) above the 18% rating by Dr. Michael Carl; 

· $450 in medical expenses; 

· $795 in transportation expenses; 

· late payment penalties; 

· interest; 

· attorneys fees and costs

The parties also dispute whether an SIME is necessary at this time on the PPI rating, and if an SIME is ordered, whether it should also address the employee’s ability to return to past relevant work, or any work (relative to the PTD claim).  Although no formal petition for an SIME is before us, the matter was set for hearing after a pre-hearing conference based on the employer’s request for an SIME.
  The employer appears to have first raised the possibility for need for an SIME in a February 14, 2008 Affidavit of Opposition to the setting of a hearing on the merits of the employee’s claims.

The employee now resides in Piedmont, OK.  The employee underwent anterior cervical diskectomy and fusion at C5-6-7 in Oklahoma City on August 8, 2005, performed by Paul C. Francel, M.D.
  On February 20, 2006, treating pain management physician Michael J. Carl, M.D. of Oklahoma City, OK, rated the employee 18% permanently impaired under the 5th Edition of the AMA Guides,  with an opinion of maximal medical improvement (“MMI”) reached on January 12, 2006 (based on Dr. Francel’s opinion of MMI and release of the employee from care on January 12, 2006).  Dr. Carl used the diagnosis-related estimate (“DRE”) method.
  On May 31, 2006, consulting physician John W. Ellis, M.D., also of Oklahoma City, OK, rated the employee 59% permanently impaired under the 5th Edition of the Guides, using the range of motion (“ROM”) method.
 

At the employer’s request, on September 29, 2006 the employee was examined by Paul Williams, M.D. of Tigard, Oregon.  Dr. Williams opined that there was no work-related impairment, the employee experienced at most a cervical strain, and would have required cervical surgery due to the progression of his pre-existing condition, regardless of the cervical strain.  Dr. Williams noted pre-existing cervical symptomology.  Dr. Williams agreed with Dr. Carl’s 18% PPI rating, however, attributing it as not work-related but instead the inevitable result of a pre-existing condition.
Dr. Williams reviewed Dr. Ellis’ report but did not comment on Dr. Ellis’ higher rating.
Dr. Williams did not address the employee’s ability to return to past relevant work.  Although the precise date of the employer’s receipt of Dr. Williams report (which is dated September 29, 2006) is not reflected on the document filed with us, the employer filed and served Dr. Williams’ report on October 13, 2006.

Since then, the employee’s physician Dr. Carl has opined that the employee lacks the physical ability to return to his past relevant work as a tour guide, baggage handler, or security guard.
  Medical records now suggests that the C5-C7 fusion surgery has failed, with report of “some collapse,” subsidence of intervertebral grafting, and lucency surrounding the fusion hardware.  After CT scan on January 29, 2008, diagnosis has included absence of arthrodesis and pseudoarthrosis.

II. Arguments of the Parties

The employer argued the board should order an SIME to discuss and explain to the board the different PPI rating methods of the AMA Guides, given the significant difference between the 19% rating by Drs. Carl and Williams, and the 59% rating by Dr. Ellis.  The employer argued that there is a medical dispute between one of the employee’s physicians and the EIME physician; the dispute is significant; and an SIME would assist the board to resolve the dispute.
  The employer also argued that for efficiency, the SIME physician should also address the question of the employee’s physical capacity to return to his past relevant work.
  

Both counsel referred to opinions by a Dr. Emily Friedman,
 but we found no medical summaries containing her chart notes or reports, nor did we find any reference to such chart notes or reports by Dr. Friedman in the chart notes or reports of any other medical providers.

The employee agrees there is a difference between the physicians on the work-relatedness of the employee’s current impairment, on the PPI rating, nor that the differences of opinion are significant.  The employee argued only that the employer’s request for an SIME is untimely, the employee would not stipulate to an SIME, and that an opinion of an additional doctor would add additional uncertainty with unnecessary delay.  The employee, who has filed affidavits of readiness for hearing on all of his claims, argued for setting the matter on for hearing on the merits.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095 (k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. . . .
8 AAC 45.092(g) provides:
(g) If there exists a medical dispute under in AS 23.30.095 (k), 
· * * *
(2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party's right to request an evaluation under AS 23.30.095 (k) is waived; 

(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and

(B) copies of the medical records reflecting the dispute; or 

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

(A) the parties stipulate, in accordance with (1) of this subsection, to the contrary and the board determines the evaluation is necessary; or 

(B) the board on its own motion determines an evaluation is necessary. 

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line C.
  Considering the procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we have long concluded that Section 110(g) confers discretion to consider any evidence available when deciding whether to order additional examinations to assist us in resolving medical issues in contested claims.
  AS 23.30.155(h) mandates that we follow such procedures as will “best protect the rights of the parties.”    

We find that the employer’s request for an SIME is untimely, is not agreed to by the employee, and that under our regulations the right to request the SIME has been waived by both parties.  On that basis, given the employee’s opposition, we deny the employer’s request.

Following the directive of 8 AAC 45.092(g)(3), we have considered whether we should order an SIME despite the untimely request of a party, and the disagreement of the opponent.  In past cases, we have analyzed SIME petitions by resolving three basic questions: (1) whether there is a medical dispute between the employee’s physicians and the EIME physicians; (2) whether the dispute is significant; and (3) whether a SIME would assist the board in resolving the dispute.

Here, the first two questions are not undisputedly present.  On the third question, we find that an SIME physician’s opinion is unnecessary to assist us in resolving the dispute over PPI, including the best PPI rating methodology.  The parties may, through supplemental report, deposition, or direct testimony, prompt their respective witnesses to explain the particular rating method chosen, its superiority over a competing method, and otherwise further explain their opinions in ordinary fashion.  We find that such views go to the weight we should give the respective expert opinions.

Ordering an SIME in this case involves another issue.  We find that a panel SIME by a neurosurgeon and a physiatrist (or physical medicine and rehabilitation specialist) would be most helpful to the board, if we were to order one in this case.  Our regulation directs that the board look first to its list of SIME physicians.
  However, the employee now resides in Middle America, where we have no neurosurgeons listed, and the closest physical medicine/rehabilitation specialist is in Englewood, Colorado (near Denver).
  AS 23.30.110(g) requires that an SIME ordered by the board shall be “reasonably convenient” for the employee.  Citing this statute, the Alaska Supreme Court in Theoni v.Consumer Electronic Services found it unreasonable for the board to forfeit benefits after an employee’s refusal to travel 2,500 miles for an EIME, when a pool of qualified experts likely existed within in Florida.
  We believe the logic of this holding applies with equal force to selection of SIME physicians, and that there likely exists a sufficient pool of neurosurgeons and physiatrists located in Oklahoma City, Tulsa, Dallas, Wichita or St. Louis, such that the employee would reasonably insist that we direct the appointment of an SIME panel in one of these cities, instead of referral for panel SIME in Alaska, Washington, Oregon or California.  Because of this potential for further disagreement and delay, on balance we find that the ordering an SIME in this case may cause further unnecessary delay and complication. 

We also find no opinion in the medical record by an employer-sponsored physician that the employee has the ability to return to his past relevant work, in dispute of Dr. Carl’s opinions.  We therefore find a lack of an existing medical dispute justifying an SIME on that question.

We find that proceedings on this matter have been unreasonably protracted, and regret our contribution to that in not recognizing and expressing to the parties at pre-hearing conference the time lapse between the employer’s receipt of Dr. Williams’ report and the request for an SIME.  Under AS 23.30.001(1),  AS 23.30.135 and 8 AAC 45.070, we find it necessary to direct the parties to bring this matter to hearing on the merits expeditiously, under the deadlines set below.

ORDER

It is ordered that:


(1) The employer’s request for an order for an SIME is denied;

(2) All additional medical reports and records shall be served and filed in compliance with
8 AAC 45.052, within 15 days of the date of this order;

(3) Objections and requests for cross-examination under 8 AAC 45.052 and 45.120 shall be served and filed within 30 days of the date of this order;

(4) Witness lists under 8 AAC 45.112 shall be served and filed within 45 days of the date of this order;

(5) This matter is remanded to Workers’ Compensation Officer Lynda Gillespie for a pre-hearing conference within 60 days of this decision, for the purpose of setting a hearing on the merits.  The hearing shall be calendared on the next merits (non-procedural) Southeast Panel hearing date then available, or on such other merits hearing date as the parties may agree.
  The parties shall be prepared at this pre-hearing conference to establish a firm deadline for taking of all remaining depositions, including at least three alternative dates on which their respective expert witnesses may be deposed, and the dates of availability or unavailability of prospective witnesses for testimony at hearing, so that a firm hearing date may be calendared by WCO Gillespie;

(6) we otherwise retains jurisdiction to resolve the remaining disputes between the parties.  

Dated at Juneau, Alaska this 9th day of October, 2008.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Richard H. Behrends, Member






______________________________                                






Michael Notar, Member







______________________________                                  






Robert B. Briggs, designated chairperson

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of SCOTT D. CUMINGS employee/respondent; v. ALASKA RAINFOREST SANCTUARY, employer;  LIBERTY NORTHWEST INSURANCE COMPANY, insurer/petitioners; Case No. 200413333; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 9th day of October, 2008.







_________________________________







John Childers, Administrative Clerk III
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� 8/28/04 Report of Occupational Injury or Illness (“ROI”)(filed 9/7/04).





� 8/3/05 Controversion (filed 8/10/05).





� See 9/6/06 Notice of Appearance (filed 9/29/06); 9/12/06 Workers’ Compensation Claim (“WCC”)(filed 9/18/06).


� 2/22/07 WCC (filed 2/26/07); 4/27/07 WCC (filed 4/30/07); 4/22/08 Amended WCC (filed 4/25/08).





� 6/20/06 Controversion (filed 6/23/06)(disputing PPI rating); 10/11/06 Controversion (filed 10/16/06)(also disputing penalty, interest, unfair controversion, and attorneys fees/costs); 5/18/07 Controversion (filed 5/21/07)(same); 10/16/07 Controversion (filed 10/19/07)(disputing certain transportation expenses); 3/19/07 Controversion (filed 3/22/07)(disputing PPI greater than 18%, penalty, interest, attorneys fees /costs, unauthorized change of physician); 3/21/08 Controversion (field 3/24/08)(same); 5/21/08 Controversion (filed 5/27/08)(disputing PTD in addition to other benefits previously disputed).





� The employer’s controversions cite to medical release to work as of January 12, 2006.





� 7/18/08 Amended Pre-Hearing Conference Summary (served 7/18/08).  The employer’s request for an SIME was first raised in the employer’s oppositions to setting of a hearing on the merits of the employee’s claims.  7/30/08 Affidavit of Opposition (filed 8/1/08), at page 2, para. 3.b.;  2/14/08 Affidavit of Opposition (filed 2/15/08), at page 2, para. 3.A (“An SIME may be needed.”).





� The employer’s request for an SIME was first raised in the employer’s oppositions to setting of a hearing on the merits of the employee’s claims.  7/30/08 Affidavit of Opposition (filed 8/1/08), at page 2, para. 3.b.;  2/14/08 Affidavit of Opposition (filed 2/15/08), at page 2, para. 3.A (“An SIME may be needed.”).





� 8/8/05 P.C. Francel, MD, Operative Report, Physicians Hospital of Oklahoma, filed in 8/6/07 Medical Summary (filed 8/17/07).





� 2/20/06 M.J. Carl, MD, Letter to Liberty Northwest, filed in 8/6/07 Medical Summary (filed 8/17/07).





� 5/31/06 J.W. Ellis, MD, Letter to W. Erwin, filed in 2/29/08 Medical Summary (filed 3/10/08).  Dr. Ellis also rated the employee 5% impaired due to a tinnitus condition, and 5.6% impaired due to hearing loss. Dr. Carl did not rate the employee on the hearing conditions.  2/20/06 M.J. Carl, id. at page 1.





� 9/29/06 P. Williams, M.D., Independent Medical Evaluation Report to J. D. Holloway, Holmes Weddle & Barcott, at pages 3-7, filed with 10/13/06 Medical Summary (filed 10/19/06).  Dr. Williams opined that the employee would have undergone cervical surgery due to pre-existing conditions regardless of the June 2004 workplace episode, which caused at most a cervical strain in his opinion.  Dr. Williams opined that there is no work-related impairment due to this cervical strain.  





� 6/9/08 M.J. Carl, MD, Letter to M.K. Crothers, MS, CRC (filed 7/18/08).





� 2/6/08 M.H. Wright, MD, Chart Note; 1/29/08 B.H.Christie, MD, Report of CT Cervical Spine w/o Contrast; 1/24/08 M.H.Wright, MD, Chart Note, each filed in 6/13/08 Medical Summary (filed 6/16/08); 1/31/08 M.J. Carl, MD, Workers’ Compensation Progress Report, filed in 4/21/08 Medical Summary (filed 4/24/08); 4/15/08 M.J. Carl, MD, Workers’ Compensation Progress Report, filed in 5/6/08 Medical Summary (filed 5/19/08).





� 8/1/08 Hearing Brief of Alaska Rainforest Sanctuary, etc. (filed 8/4/08), at page 9; 9/9/08 Hearing proceedings (argument of Mr. Holloway).





� 9/9/08 Hearing proceedings (argument of Mr. Holloway).





� Id. (argument of Mr. Holloway and Mr. Erwin).





� 9/9/08 Hearing proceedings (argument of Mr. Erwin).  Mr. Erwin did not submit a hearing brief on the SIME question.





� AWCB Decision No. 97-0165 at 3 (July 23, 1997).





� AWCB Decision No. 98-0076 (March 26, 1998).





� E.g., Mitchell v. United Parcel Service, AWCB Dec. No. 05-0224 (Sept. 1, 2005), at pages 5-6 (declining to order SIME under Sections .110(g) and .095(k)).





� 8 AAC 45.092(g)(2); McHugh v. Sport Lodges, Ltd., AWCB Dec. No. 06-0339 (Dec. 29, 2006)(denying tardy request for SIME).





� E.g., Lasseter v. Municipality of Anchorage, AWCB Dec. No. 06-0170 (June 29, 2006); Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997); Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).





� 8 AAC 45.092(e).





� The board’s current SIME list includes the following neurosurgeons: Robert Lieberson, MD, Fremont, CA; Bruce McCormack, MD, San Francisco, CA; Thomas Rosenbaum, MD, Portland, OR.  The board’s current SIME list includes the following physiatrists or rehabilitation medicine specialists: Jennifer James, MD, Issaquah, WA; Larry Levine, MD, Anchorage, AK; Neil Pitzer, MD, Englewood, CO; Alan Roth, MD, San Ramon, CA; Marvin Zwerin, MD, San Rafael, CA.








� 151 P.2d 1249, 1255 n. 19 and accompanying text. 





� In an effort to expedite procedural decisions like this one, the Southeast Panel of the board  for 2009 has adopted a “procedural” hearing day that will occur once per month, and “merits” hearing day that will occur once per month, essentially doubling its hearing calendar, in an effort to expedite decisions on procedural matters.
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