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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARK R. JOHNSON, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                               Self Insured Employer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200420079
AWCB Decision No.  08-0191
Filed with AWCB Anchorage, Alaska

on October   21, 2008


The Board issued its Final Decision and Order in this matter, AWCB Decision No. 08-0185, on October 10, 2008.  The order addressed compensability of the employee’s claims.  The employee is represented by attorney Chancy Croft.  Attorney Shelby Nuenke-Davison represented the employer.  On October 16, 2008, the employer filed its Petition for Reconsideration / Clarification of Decision and Order No. 08-0185 (October 10, 2008).  The employee filed an opposition to the employer’s petition on October 20, 2008.  We closed the record when we met to consider the petition on October 21, 2008.  


ISSUE
Shall the Board reconsider, under AS 23.30.540, our October 10, 2008 decision and order, 
AWCB Decision No. 08-0185, in which we awarded and ordered the employer to pay benefits to the employee?


SUMMARY OF THE EVIDENCE
In a final decision and order on October 10, 2008,
 we discussed the history and evidence of the employee’s claim, to include past and ongoing treatment for coronary vasospasm and stents, the appropriate diagnosis of the employee’s pulmonary condition and its compensability, temporary total disability (“TTD”) benefits, interest and attorney fees and costs.  We here adopt the full and extensive discussion of the evidence and case history from that decision and order by reference.  

In our October 10, 2008 decision and order, we found the employee entitled to medical benefits for his pulmonary condition from March of 2005 and continuing.  We denied his claim for stents after March of 2005.  We found the employee entitled to medical benefits for his cardiac condition, coronary artery spasm (“CAS”), from March of 2005 and continuing for as long as he takes medications for his pulmonary condition or myocardial infarction (“MI”) that aggravate his CAS.  We found the employee entitled to TTD benefits for time loss due to his pulmonary condition of RADS and/or asthma after March 25, 2005 through January 27, 2007, specifically for the dates: March 24-26, 2005; September 19-23, 2005; October 17-20, 2005; November 15-16, & 20-25, & 29-30, 2005; December 1-4, & 8-9, 2005; July 12-13, 2005; and January 21-22, 2007.  Additionally, we awarded the employee attorney fees and costs in the total sum of $68,806.55.  Finally, we ordered the employer to pay interest on any past due benefits.
 

On October 16, 2008, the employer filed a petition for reconsideration / clarification.  Specifically requesting clarification from the Board regarding what payments are due.  The employer asserts that no TTD benefits are due and owing based upon the nature of the lost time claimed by the employee.  The employer maintains that the employee’s request for time loss for March 24, 25 and 26, 2005, and September 19, 20, 21, 22, 23, 2005, are periods the employee missed work for EME appointments, that the employee was paid per diem under 8 AAC 45.084 and 8 AAC 45.090(d)(2) and (3), and therefore TTD benefits are not owed by the employer.  Additionally, the employer contends that the employee’s request for time loss for January 21, 26 and 27, 2007, was to attend SIME appointments with Dr. Raybin and Dr. Breall, that per diem was paid for these three days and, consequently, the employee’s claim for TTD is not compensable.  

The employer asserts that the time loss requested for October 17, 18, 19 and 20, 2005, and November 15, 16, 20, 21, 22, 23, 24, 25, 29, and 30, 2005, and December 1, 2, 3 and 4, 2005, are due to coronary, not pulmonary conditions and, in fact, encompass the employee’s lost time from work for stent placements and a second opinion at the Mayo Clinic, which the Board did not find compensable.  Therefore, the employer argues that the Board should reconsider award of TTD benefits for these periods of time.  With regard to the two remaining days of TTD, which the Board ordered were compensable, July 12 and 13, 2006, the employer maintains a corresponding medical report does not exist, but that the employee was seen at Providence Hospital for follow up for his stents and atheroscleorisis on July 10, 2006.  The employer requests the Board rule that no time loss is due.

Additionally, the employer is uncertain if the Board’s award for medical benefits after March of 2005 is due only if there is medical evidence that the medication the employee takes for CAS after November 2005 has continued to aggravate the employee’s CAS.  The employer contends there is no evidence that any ongoing use of medication after November 2005 has continued to aggravate the employee’s CAS.  

Finally, the employer requests a ruling from the Board on what treatment received by the employee was for CAS and is compensable.  The employer provided the Board with a spreadsheet itemizing the outstanding medical bills using Premera / Calypso’s February 21, 2008 lien.
  The employer contends the employee was not diagnosed with CAS until after he was seen at the Mayo Clinic and that no medical benefits from May 25, 2005 up until the employee’s Mayo Clinic evaluation of November 29, 2005, are compensable and requests that the Board so order.  The employer further argues that the October 17–18 and November 14–17, 2005 cardiac treatment and hospitalizations were for stent placements and not compensable, based upon the Board’s order.  The employer asserts there is no medical evidence to support the 
July 8-10, 2006 hospitalization for a coronary angiography is related to treatment for CAS, but rather was done for coronary artery disease, which if not work related after March of 2005.  Because the Board found the CAS was aggravated between December 2004 and November 2005, the employer requests an order from the Board that unless an aggravation of the employee’s CAS occurs from his medications, the aggravations are not compensable.  

The employer contends that the employee is no longer taking adrenergic medications, nor is he taking beta blockers.  As such, the employer argues there is no ongoing aggravation of the CAS, so no further treatment for CAS after November 25, 2005 is compensable.

In summary, the employer requests the following:  a ruling on what reimbursements are due to Calypso and to the employee for his CAS after November 2005;
 reconsideration of the Board’s October 10, 2008 decision and order, to include a specific ruling that no TTD is due; a determination by the Board of those reimbursements due Calypso and the employee identified on the explanation of benefits and for medications.  The employer requests clarification so that any payments due under the October 10, 2008 decision and order can be paid by October 24, 2008.  

The employee filed his opposition to the employer’s petition on October 20, 2008.  The employee contends the employer is attempting to re-litigate what has already been decided, based upon the employer’s submission of exhibits that were presented at hearing for the Board’s consideration.  The employee maintains the majority of medications listed in the employer’s exhibits are related to the employee’s pulmonary condition and the employer must pay for all those medications.  If the Board grants reconsideration, the employee requests an opportunity to present detailed arguments to the Board.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The parties ask that the Board reconsider AWCB Decision No. 08-0185.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

In response to the employer’s petition for reconsideration, we have examined the record of this case, as well as our decision and order.  The employer has advanced sufficient arguments supporting its position that the Board’s Final Decision and Order, AWCB Decision No. 08-0185 should be reconsidered.  

Upon review of the employer’s petition, we find that in order to protect the rights of all parties, it is appropriate to clarify those issues identified by the employer.  While we do not intend to permit the employer to re-litigate the issues already determined by the Board, our decision and order shall be clarified.  We conclude we will benefit from additional arguments from the parties regarding the issues raised in the employer’s petition for clarification and reconsideration.  Accordingly, we grant the employer’s petition for reconsideration, and shall order the parties to contact the Board to set up a prehearing within 10 days of this order for the purpose of scheduling a date for further hearing for oral argument or hearing on the written record.


ORDER
1. The employer’s petition for reconsideration is granted pursuant to AS 44.62.540.

2. The parties are directed to request a prehearing conference for the purpose of setting an additional date for oral argument or for additional submissions to be addressed by the Board on the written record.

Dated at Anchorage, Alaska on October   , 2008.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chair






Patricia A. Vollendorf, Member






David Kester, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of MARK R. JOHNSON employee / applicant; v. MUNICIPALITY OF ANCHORAGE, self insured employer; / defendant; Case No. 200420079; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October    , 2008.






Kim Weaver, Clerk
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� Johnson v. Municipality of Anchorage, AWCB Decision No. 08-0185 (October 10, 2008).


� Id., at 76.


� See Employer’s Exhibit 2, Outstanding Medical Using Premera / Calypso 2/21/08 Lien.


� The employer acknowledges that payment to the Mayo Clinic will be reimbursed and the Board need not address this medical expense.  See Employer’s  
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