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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512 
Juneau, Alaska 99811-5512

	ISRAEL  ABONCE, 

                            Employee, 

                                    Applicant,

                                                   v. 

YARDARM KNOT FISHERIES, LLC,

                           Employer,

                            and 

COMMERCE AND INDUSTRY 

INSURANCE COMPANY,

                             Insurer,

                                    Defendants.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	      FINAL DECISION AND ORDER

      AWCB Case No.  200424098
      AWCB Decision No. 08-0193  

      Filed with AWCB Anchorage, Alaska

      on October 22, 2008


On September 24, 2008 in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) reviewed on the written record the employer’s responsive statements of clarification arising from the Board’s February 1, 2008 Decision and Order issued in this case.
  The employee represents herself.  Attorney Colby Smith represented the employer and insurer (“the employer”).  The record closed at the time of our deliberations on September 24, 2008.


ISSUES

1. Is the employee entitled to additional medical care pursuant to AS 23.30.095 for his right elbow, low back and right leg as a result of July 6, 2004 and July 8, 2004 work injuries?

2. Is the employee entitled to temporary total disability (TTD) benefits after June 21, 2006, pursuant to AS 23.30.180?

3. Is the employee entitled to additional medical care for his cervical spine condition, pursuant to AS 23.30.095?


SUMMARY OF THE EVIDENCE

On February 1, 2008, the Board issued Decision Number 08-0019, concerning the employee's Workers' Compensation Claim against the employer. The factual background provided in our February 1, 2008 Decision and Order (D&O) states:

The employee began working for Yardarm Knot Fisheries as a fish processor on June 23, 2004.
  He was 37 years of age at the time of his injuries.  On July 6, 2004, he was injured when he was loading frozen fish into boxes when a forklift hit a pallet which knocked into the employee.  In this incident, he injured the right side of his arm, leg and buttock.
  R. W. Asher, M.D., at the Camai Community Health Center, saw the employee for these injuries as well as back lumbar thoracic contusion on July 6, 2004.  Dr. Asher evaluated the x-rays, found no significant abnormalities and said the employee could go back to work.
  The right elbow x-ray did show an osteophyte extending from the radial head.
  It was noted at this time by Dr. Asher that the employee had “multiple aches and pains.”  The employee returned to work and on July 8, 2004, when a forklift knocked over a pallet causing the employee to injure his back and right elbow.
  The July 8, 2004 report by K. Sternes, CMP, shows that the employee reinjured his back when he was hit by a forklift.  This injured his right elbow and back with the back injury causing radiculopathy into right leg. The right elbow was tender over the medial aspect.   The employee was noted as being tender to “palp” over thoracic and lumbar spinous processes. The employee was to have two days off.  The employee was to be reexamined and if okay, released to return to work on July 10, 2004.
  However, on July 10, 2004, he was not released upon recheck at the Camai Clinic because of back pain.
  He was to follow up with a company physician or personal physician.

The employee saw Guillermo Gutierrez, M.D., a physician in Zacapu, Michoacan, Mexico, on March 16, 2005.
  He noted the employee was suffering from C6-C7 radiculopathy and referred the employee to a spinal specialist in Morelia, Michoacan.  On April 1, 2005, the employee was seen for cervical spine magnetic resonance test by Raul Martinez Loya, M.D.   Protrusions were noted at C5-C6, and C6-C7.

The employee claims he saw Guillermo Aparicio, M.D., in Zacapu, Michoacan who recommended physical therapy which was unsuccessful.

On April 6, 2005, the employee was seen by Luis Antonio Toxtli, M.D.
  He noted that the employee suffered a work injury in June 2004 resulting in injury to left elbow and cervical thoracic region causing intense pain and that the employee was still incapacitated and receiving treatment.  He noted that the magnetic resonance testing  of the cervical spine showed disc hernia at C5-C6 and C6-C7.  He recommended discectomy surgery at C5-C6 and C7-T1 and testing of the left elbow to rule out rheumatology. 

The employer accepted the claim and paid the employee TTD from February 11, 2005 to June 21, 2006.  In addition, he received PPI of $42,480.00 on April 18, 2006, based on a  24 % rating for the C5-C6 cervical fusion and additional 1% PPI benefits in the sum of $1770.00 on March 20, 2007.
  The employee has given mixed information about whether the bills incurred in Mexico have been paid.  In his September 11, 2007 statement, he indicates they have not been paid;
  in his deposition at p. 12 he indicates they have been paid and at p. 54 of the deposition he says some have not been paid.
 

On June 13, 2005, the employee was seen by Marshall S. Lewis, M.D., an orthopedic physician, of the Pacific Orthopedic Medical Group, in Bakersfield, California. 
 The evaluation was requested by the employer.  Dee Gonzales of Marquez Spanish Interpreting interpreted for the employee who does not speak fluent English.  The employee complained his neck was immobile and it hurt his shoulders and goes down his back into his hands.
  His right elbow complaint concerned pain in his right elbow that went up to his shoulder and down his forearm and causing numbness in his right hand.
  According to this report, the employee did not want have discectomy in Mexico and returned to Bakersfield on May 19, 2005.
  The report also indicates the employee did not work from the date of the last injury on July 8, 2004 to the date of Dr. Lewis’ report on June 24, 2005.
  Dr. Lewis examined the right elbow x-ray and diagnosed radiocapitular arthritis and old fracture of the right wrist.
  Evidence of carpal tunnel entrapment was present bilaterally and the EMG study was abnormal and consistent with severe bilateral median neuropathy at the wrist.  The employee underwent an MRI of the cervical spine and the right elbow.  The MRI of the cervical spine showed a broad-based disc bulge at C5-C6 with a left sided protrusion causing foraminal stenosis and right sided bard disc osteophyte also causing foraminal stenosis.  There was a mild central canal stenosis at this level as well.   There was also a small right posterolateral and proximal foraminal hard disc osteophyte protrusion causing right foraminal stenosis at C6-C7 and mild right foraminal stenosis at C4-C5 from posterolateral osteophytes.
 The MRI of the right elbow showed moderate severe degenerative changes involving the right humeral-olecranon and radiocapitular joints.  These findings in the elbow joint are usually the result of occupational-related, prior trauma or repetitive use injury.
  Dr. Lewis impressions included: cervical strain, right sided herniated nucleus pulposus at C5-C6, foraminal stenosis and C4-C5, C5-C6, and C6-C7, osteoarthritis of the right radiocapitular joint of the elbow, right elbow synovitis, radiocapitular joint, bilateral carpal tunnel syndrome, flexor tenosynovitis of the wrists bilaterally and resting tremor, non-industrial.  These injuries were caused, according to Dr. Lewis, by the July 8, 2004 work injury and the carpal tunnel entrapment with associated flexor tenosynovitis occurring on a cumulative basis.
  Dr. Lewis found the employee had not reached the point of maximum medical improvement, that he needed further treatment and neurological evaluation of resting tremor.  The employee was to be on TTD for the next month.  Medications were dispensed and the employee was to be scheduled for carpal tunnel left release and then three to four weeks later a right release.  A month after that the right elbow was to undergo arthrotomy with synovectomy, radial head resection and chondroplasty of the capitulum.  Dr. Lewis addressed the employee’s claim that his right knee had been giving away since November 2004.  Dr. Lewis agreed to speak to the case manager about an initial evaluation at a different time to take a complete history and physical.
  Dr. Lewis recommended a right knee evaluation at a later date as per the certified case manager.
  

On June 13, 2005, the employee underwent a cervical spine MRI.
  It showed:

1.    Broad-based disc bulge at C5-6 with left side disc protrusion causing foraminal stenosis and right side hard disc/osteophyte also causing foraminal stenosis.  There is mild central canal stenosis at this level as well.

2.  Small right posterolateral and proximal foraminal hard disc/osteophyte   protrusion causing right foraminal stenosis at C6-7.

3.  Mild right foraminal stenosis at C4-5 from posterolateral osteophytes.

Also on June 13, 2005, an MRI of the right elbow was performed.
  It showed:

Moderate severity degenerative changes involving the humeral-oleocranon   and radiocapitellar joints.  These findings in the elbow joint are usually the result of occupation related, prior trauma, or repetitive use injury.

On June 20, 2005, Dr. Lewis was asked to respond to an inquiry by the employer as to whether two weeks of work would have caused aggravation of the employee’s symptoms or whether they were due to pre-existing symptoms.
  Dr. Lewis responded that the EMG testing showed severe bilateral median neuropathy at the wrist.  He concluded that because of the severity, it would take much for aggravation of clinical findings in both the right and left wrists to occur and two weeks of work packing fish would certainly be enough to cause this aggravation.  Dr. Lewis also noted that the employee being off work while he was in Mexico was not enough to alleviate the employee’s symptoms and it would take very little activity to continue with symptoms of the bilateral carpal tunnel entrapment.  He indicated he felt there was evidence of industrial causation for aggravation of the previously existing bilateral severe carpal tunnel syndrome.

On June 28, 2005, the employee was again seen by PAC Jones and Dr. Lewis at the Pacific Orthopedic Medical Group.
  He was returning for follow up regarding his neck, upper back and upper extremities.  He understood the need for carpal tunnel surgery and wanted to proceed as soon as possible due to pain, numbness and tingling.  He was on TTD.

On July 1, 2005, the employee was examined by James Jones, PAC, with the office of Marshall Lewis, M.D., Tehachapi Surgery Center, in Tehachapi, California.
  The examination was in preparation for carpal tunnel surgery.  The report noted that the employee suffered an industrial injury on July 8, 2004, in Alaska which caused injuries to his neck, right elbow and bilateral hands.  The admitting diagnoses were; carpal tunnel syndrome, right wrist; flexor tenosynovitis, right wrist; neuropraxis, median nerve, right wrist; fasciitis, right distal forearm and right wrist pain.

Carpal tunnel surgery on the right wrist was performed July 6, 2005.
  It was noted that there was a “…markedly thick and deep transverse carpal ligament.  This was excised and a portion of the ligament was excised.  There was noted to be marked flattening of the medial nerve.  A neurolysis of the median nerve was performed using 3.5 power lenses. With median nerve retracted radially, a flexor tenosynovectomy of the right wrist was performed.”
  On July 7, 2005, a neurological consultation was performed by M. Rahimifar, M.D., of the Bakersfield Neuroscience and Spine Institute.
 His clinical impression was: acquired stenosis C5-C6, due to hard disk with cord compression, rule out signal changes, discogenic cervical radiculopathy, degenerative herniated C5-C6 disk with stenosis, rule out cord signal changes and mild degenerative disk disease at C6-C7.  The recommended treatment plan included a review EMG/nerve conduction study from Dr. Lewis’ office, review of the MRI report, surgery, anterior cervical diskectomy and fusion at C5-C6 as soon as possible, Dr. Cornforth was to review and give a second opinion on the MRI of the employee’s cervical spine, Dr. Alexan was to review the EMG/nerve conduction study and cervical spine series.
  The employee was to continue on temporary total disability.

On July 21, 2005, the employee was again seen by Dr. Lewis and PAC Jones.
  The employee questioned the need for carpal tunnel surgery when it was also recommended that he have a cervical fusion by Dr. Rahimifar for what he considered to be the same symptoms.  Dr. Lewis explained that the carpal tunnel surgery was simpler and might take care of his symptoms. If it did not, then the employee could consider the fusion. Finally, Dr. Lewis indicated it was possible that there was more than one cause for the employee’s symptoms.  Dr. Lewis explained to the employee that it made more sense to proceed with the simpler surgery first and then if the symptoms showed cervical radiculopathy, the anterior cervical diskectomy and fusion could be considered.

On July 28, 2005, PAC Jones again saw the employee for post carpal tunnel release check up.
  The employee complained of pain in his right hand and not being able to make a fist.
  PAC Jones opined that the healing process was going well overall but noted that the patient remains symptomatic for pain and some loss in range of motion and strength at the time of the examination. The employee was to participate in physical therapy, take his medications, follow up with Dr. Rehimifar and return to see Dr. Lewis in three weeks or sooner if not improving with conservative care.
  

On August 11, 2005, the employee was again seen by Dr. Rahimifar.
  The employee claimed he had no improvement in his symptoms and wanted to go ahead with surgery.  Dr. Rahimifar’s clinical impression was symptomatic C5-C6 disk herniation with stenosis and cord compression, persistent and worsening of symptoms with cervical myelopathy and severe bilateral carpal tunnel, left greater than right.  Dr. Rahimifar recommended, “proceed with surgery, anterior cervical decompression and stabilization as soon as possible.”  Dr. Ramifar indicated the employee needed carpal tunnel release.  The employee was to return to clinic for preop, and wear a Cervmax collar.  Dr. Rahimifar also released the employee from work for two months. 

On August 18, 2005, the employee was again seen by Dr. Rahimifar.
  The employee complained of “neck pain with bilateral arm pain, numbness and weakness.”
  His clinical impression was: symptomatic C5-C6 disk herniation with stenosis and cord compression and persistent and worsening symptoms of early cervical myelopathy and severe left carpal tunnel release.  He recommended anterior cervical diskectomy and C5-C6 with stabilization and left carpal tunnel release.  He also recommended continued TTD.

On August 24, 2005, the employee was seen by Richard Alexan-Shirabad, M.D., on referral by Dr. Rahimifar for another EMG study.
  He found evidence of bilateral carpal tunnel syndrome which was severe on the left and mild on the right.  He further found no evidence of active/chronic denervation, radiculopathy, plexopathy or polyneuropathy of the arms.

On September 1, 2005, the employee was seen by David R. Field, M.D., an associate of Dr. Rahimifar.
  The employee complained of neck pain radiating to his shoulders but with most of the pain confined to the base of his neck.  Dr. Field’s impression was C5-C6 disk herniation and left carpal syndrome.  The employee was scheduled for surgery on September 21, 2005 and TTD was to be continued. 

On September 16, 2005, the employee was seen by Dr. Lewis and PAC Jones for a check of his cervical spine, right elbow and left and right wrists.  The right wrist was shown to be well healed with minimal scarring.
  The employee was to return for evaluation of his right elbow and right wrist in six weeks.  

On September 21, 2005, Dr. Rahimifar performed an anterior cervical diskectomy at level C5-C6 and a left carpal tunnel release.
   Page two of the operative report on the left carpal tunnel procedure states, “Significantly fibrotic, thickened transverse carpal tunnel ligament was evident compressing the medial nerve from the inlet to the wrist to just above the palmar arch.” The report goes on to note that the medial nerve was nicely decompressed from above the wrist to above the palmar arch. On September 26, 2005, and again on November 22, 2005, the employee filed a report of occupational injury or illness with the Board for the July 6, 2004, injury which he claimed injured his back, neck and right elbow.
   The employee was seen again by Dr. Rahimifar on September 29, 2005, for a post operative check.
 The employee was doing well in recovery from the fusion and the left carpal tunnel release.  The employee was again seen for follow up on October 7, 2005, by Dr. Rahimifar.
  The employee was doing well in his recovery from both surgeries.

On October 20, 2005, the employee was seen for a workers’ compensation progress report by Dr. Rahimifar.
  Dr. Rahimifar noted significant improvement in the employee’s condition since anterior cervical fusion surgery and left hand carpal tunnel release.  Dr. Rahimifir recommended that the employee undergo physical therapy to the left hand and soft deep tissue massage to the neck.

On November 4, 2005, the employee was seen by PAC Jones for follow up with his right wrist and right elbow.
  Dr. Lewis examined the employee and identified tennis elbow and extensor tenosynovitis coupled with loss of range of motion in the right elbow.  Conservative care was prescribed with a volar forearm brace, possible physical therapy, icing prior to a repeat nerve conduction study and prior authorization for surgery on the right elbow.

On November 16, 2005, the employee underwent cervical spine x-ray, which showed a normal fusion and no abnormal prevertebral soft tissue swelling.
  Also on November 16, 2005, the employee again was seen by Dr. Field.
  The employee complained of neck pain  at the base of the neck and into the upper trapezius.  He also complained of headache.  He had undergone three physical therapy visits but was still feeling weak.  Dr. Field described the cervical spine x-ray as showing good alignment and good placement of hardware.  Dr. Field’s clinical impression was status post cervical diskectomy at one level, healing, residual pain and spasm, with residual headaches.  Dr. Field recommended continued physical therapy, Darvocet-N 100 q.i.d., p.r.n. and that he return for review in six weeks.  Dr. Field believed he could perform sedentary work.

On December 2, 2005, the employee was again seen by James Jones, PAC, for Dr. Lewis.
 The employee was seen for follow up for his cervical spine and bilateral upper extremities.  The employee still complained of pain and numbness in both hands.  He had been on TTD.  PAC Jones reiterated the lumbar pain complaints with radicular symptomatology into the employee’s right knee.
  Specifically, PAC Jones stated: 

            The forearm brace has not been received as previously discussed.  Dr. Lewis spoke to the nurse case manager and the patient today, and states he does not understand how this patient is supposed to improve if they do not provide the things that he suggests such as the tennis elbow forearm brace on the right side.  Additionally, in discussion with the nurse case manager today, it has been reiterated that apparently the patient also has lumbar pain complaints with radicular symptomatology into his right knee.  His knee continues to feel like it wants to buckle.  This was apparently part of the original injury, however, this office has never been told of this problem and the patient has not been evaluated for this.  Dr. Lewis states he will not request such intervention as MRIs without examining the patient and performing the basic diagnostic x-rays.  He does not feel this is appropriate care at this time.
  

PAC Jones opined that the employee’s pain complaints were not well controlled.  The employee was prescribed a two week trial of Neurontin. It was recommended that the employee perform some work activities with restrictions including no lifting or carrying over 20 pounds, no fixed head position greater than 10% of the work time, no repetitive grasping with bilateral hands.  Further evaluation and treatment was pending regarding lumbar spine and lower extremity, which were symptomatic and part of this injury, but had not been evaluated by PAC Jones’ office.  The employee was also to receive the tennis elbow/forearm brace. He was released to return to work with no lifting over 20 pounds, no fixed head position more than 10 % of the work time and no repetitive grasping.  The estimated length of disability was 90 days.

On January 6, 2006, the employee was again seen by Dr. Field.
  The employee complained of neck pain with bilateral radicular symptoms and low back pain into his right leg.  According to the employee’s case manager, the low back is now part of the claim.  Dr. Field’s clinical impression was anterior cervical diskectomy with continued bilateral neck pain and subjective radiculopathy, left carpal tunnel release which he judged to be permanent and stationary, and low back pain with right sided radiculopathy.  Dr. Field recommended a repeat cervical MRI, lumbar MRI to work up low back, meds to be filled by treating physician and return for reevaluation in 45 days.  The employee was to continue on TTD.

PAC Jones again saw the employee on January 6, 2006.
  The employee had been provided with the elbow brace but it was the wrong type as it does not have a volar strut with attachments at the wrist and the brachial cuff.  The employee indicated that his lumbar spine condition had been evaluated and surgery was recommended.  The employee was in mild to moderate acute distress. PAC Jones considered him to be symptomatic for neck pain, right elbow pain and numbness/tingling in bilateral hands.
  The employee was to see Dr. Fields, continue on TTD and have a volar strut tennis elbow brace.

On January 27, 2006, the employee underwent a lumbar spine MRI.
 The results were normal.

On the same date, a cervical spine MRI was done.
  The impression was anterior screw and plate fusion at the C5-6 level, without evidence of recurrent disc herniation or complicating process, and mild disc herniation at the C6-7 level, exerting slight mass effect upon the anterior thecal sac.  No significant neuroforaminal stenosis is appreciated at any cervical level.

The employee again saw Dr. Field on February 10, 2006.
  The employee complained of severe neck pain radiating down both shoulders, right greater than left.  He also complained of severe low back pain radiating down both legs, right greater than left.  Dr. Field reviewed the lumbar and cervical MRIs.  His impression was status post one level anterior cervical diskectomy with continued bilateral neck pain and subjective radiculopathy, status post left carpal tunnel release, permanent and stationery, subjective low back pain with subjective radiculopathy and possible symptom magnification.  Dr. Field recommended that TTD be continued and did not release the employee to return to work, and his care be transferred to Dr. Lewis.  Dr. Field noted that the cervical MRI showed no evidence of recurrent disease or etiology for the employee’s continued symptoms.  In addition, Dr. Field noted that the lumbar MRI is completely normal.  Dr. Field indicated that there is nothing surgical that can be done for the employee  at this time.  It had been five months since the employee’s surgery.

Also on February 10, 2006, the employee was seen be PAC Jones for follow up for his neck and bilateral upper extremities.
  He also complained about his low back.  However, PAC Jones indicated that the clinic had no records regarding his lumbar spine, he had not been seen at the clinic for his lower spine and that the clinic had never been authorized for a full examination of the lumbar spine and lower extremities.  The employee remained on TTD.  PAC Jones indicated that the employee was approaching maximal medical improvement for his upper extremities and neck.  However, PAC Jones indicated as the low back or lower extremities have not been addressed he was at a loss to declare him maximally medically improved.  Extension of his right elbow revealed loss of range of motion and lack of full extension and flexion.  PAC Jones noted tenderness over the lateral aspect of the elbow and over the radial head with crepitation which appears to come from the radiocapitular joint.
  The employee indicated he had pain in the upper lumbar and lower thoracic area.
 PAC Jones again noted that the clinic had no authority to conduct a full examination of the thoracolumnar spine or lower extremities and that the clinic had not examined these areas. PAC Jones opined that, in view of the employee’s normal lumbar spine MRI, he was not a candidate for surgery.  PAC Jones noted that the employee remained symptomatic for chronic neck pain, right elbow pain, subjective numbness and tingling into bilateral hands status post carpal tunnel releases.  PAC Jones indicated that the employee’s low back condition had not been evaluated.  However, PAC Jones recommended further examination of his low back and as the primary treating physician, he indicated the clinic needed authorization to address this before maximum medical improvement could be addressed.  PAC Jones indicated that the employee’s blood work was within normal limits. PAC Jones indicated that the employee would remain on modified work duty.  PAC Jones also recommended the volar splint to replace the brachial cuff. 

On March 3, 2006, the employee was again seen by PAC Jones.
    The employee was seen for follow-up regarding his cervical spine and bilateral upper extremities from elbows to wrists.  It was noted that the lumbar spine had been evaluated by Dr. Rahimifar and Dr. Field but not be Drs. Lewis and PAC Jones.  The employee reported continued pain.  PAC Jones noted the range of motion in the cervical spine was limited.  The right elbow showed extension limitations and pain over the radial aspect of the elbow with a fine crepitation from the radiocapitular joint.  Brief examination of the thoracolumbar spine revealed the patient bends forward to 65 degrees with a smooth recovery.  The issue regarding evaluation and treatment of the lumbar spine was raised.  Although the employee had been released to modified work, as no modified work had been offered the employee, he was considered still eligible for TTD.  The treatment plan set out by PAC Jones included samples of Celebrex, remaining on modified work duty with no lifting or carrying greater than 20 pounds, no fixed head position greater than 10% of the time and no repetitive grasping.
  The employee was to return in six weeks for re-evaluation.

On March 21, 2006, the employee was seen for an employer’s medical evaluation (“EME”)
   by John W. Swanson, M.D., orthopedic surgeon, and Gerald Reimer, M. D., neurologist.
 His chief complaints were noted to be pain in shoulders, arms, back of neck, low back, left hand and right leg.

The employee conveyed pain complaints centered at the cervical-thoracic junction and with motion running down his arms to the elbow areas and also down his back to the belt line.  As far as the right elbow, he demonstrated limited range of motion.  He described discomfort over the radial head and somewhat over the rest of the elbow with movement causing discomfort.  With regard to his back and lower extremities, the employee described pain across the belt line and running up to the T12 area and down the right leg.  He also described weakness and numbness in his right leg.
  The examiners noted that the examinee, in spite of complaints of marked pain in the right elbow and radicular pain from his neck 10 months after injury, had no atrophy of the upper extremity.
  “Sensory examination demonstrates that on the right there is a 20% hypesthesia to light touch and pinprick from the groin distally in a stocking distribution.  Left leg sensory evaluation to light touch and pinprick is normal from the L3 to S1 dermatones.”
  The EME physicians also noted: “The sensory changes in the right lower extremity showed a 20% decrease in light touch and pinprick in a global pattern from the groin distally in a stocking pattern distribution.  This follows no known dermatonal or peripheral nerve distribution and indicates symptom magnification.”

Drs. Swanson and Reimer reviewed the available medical records and performed a physical examination of the employee.  They noted the right elbow does not demonstrate tenderness  over the oleocranon tip or over the medial aspect of the elbow.  It was noted the “dorsiflexion, volar flexion, supination and pronation against resistance do not produce discomfort in the elbow…”
 The impression was as follows:

1. Pre-existing cervical spondylosis consisting of arthritis of the uncovertebral and facet joints and degenerative disc disease of the cervical spine; 

2. Preexisting osteoarthritis of the right elbow;

3. History of right forearm fracture with ulnar styloid non-union and questionable bilateral radiocarpal osteoarthritis;

4. Bilateral carpal tunnel syndrome with surgery, July and September of 2005;

5. C5-6 anterior cervical discectomy and fusion, 9/12/05;

6. 12/2/05 – first record of lumbar complaints;

7. Evidence of somatic focus with subjective complaints outweighing objective abnormalities;

8. Evidence of symptom magnification with probable secondary gain; 

9. Contusion and strain of the cervical and lumbar spines, resolved;

10. Contusion of the right elbow, resolved.

The EME physicians noted that there was a variance between the history provided prior examiners and the history of the incidents which occurred July 4 and 8, 2004.  The EME physicians considered this inconsistency to raise questions as to the validity of the history provided.  The EME physicians stated:


The examinee does have evidence of significant symptom magnification with probable secondary gain.  This consists of positive Waddell’s rotation tests to the right and left of the lumbar spine.  These are simulated movements of the lumbar spine, all motion is occurring in the hips and none is occurring in the lumbar spine and these should not produce low back discomfort as they did in this examinee indicating symptom magnification.  The Waddell’s compression test is positive.  This is simulated  compression, placing a few milligrams of pressure on the head, and this leads to pain in the lumbar spine.  All the stress is taken in the cervical spine and none is transmitted to the lumbar spine and it should not produce symptoms in the low back as it did in this examinee.  The distraction test in the lumbar spine should relieve symptoms and not increase them as it did in this examinee.


The examinee had positive pre-Marxer’s and Marxer’s tests on the right.  Lying prone flexing the knee at 70 degrees on the right should not produce back discomfort and only relax the sciatic nerve.  In that position, dorsiflexion and plantar flexion of the foot should have no effect on the lumbar spine and have no effect on the sciatic nerve.  Therefore, this indicates symptom magnification.

The examinee’s hip flexion while lying supine was only 60 degrees on the right and 95 degrees on the left producing low back discomfort.  However, he sat on the table with his hips flexed 90 degrees without difficulty and took his socks off during the examination, flexing his hips to 120 degrees without discomfort.  Since these are measuring the same ranges of motion and the measurements are not identical, this indicates symptom magnification. Hip rotation on the right while lying supine with the pelvis fixed to the table and all movement occurring in the lumbar spine produced low back discomfort in this examinee and that should not occur since there is no lumbar motion.  This indicates symptom magnification.

The difference between his seated and supine straight leg raising is 80 degrees on the right and 55 degrees on the left.  Waddell indicates that any difference of 40 degrees or greater indicates symptom magnification as this does not occur in even the most severe organic pathology.

The sensory changes in the right lower extremity showed a 20 degree decrease in light touch and pinprick in a global pattern from the groin distally in a stocking distribution.  This follows no known dermatomal or peripheral nerve distribution pattern and indicates symptom magnification.

The give-way weakness in hip flexion and extension; knee flexion and extension; dorsiflexion, plantar flexion, inversion and eversions of the ankles; and dorsiflexion and plantar flexion of the toes indicates symptom magnification.  Give-way is a non-physiologic response to strength testing.  Once 5+ strength was generated, that should be maintained and only slowly relax over time due to fatigue of the muscles.  There is no physiologic explanation for 5+ strength with sudden give-way to no strength at all.  This indicates symptom magnification.

There is diffuse tenderness over the spinous processes from the L1 to the sacrum.  This is over no specific localized anatomic structure, was to light milligrams of findertip pressure, and indicates symptom magnification.  Later several kilograms of force could be applied with the inclinometer and this did not produce discomfort.  There was also tenderness over the right iliac crest and the anterior-superior iliac spine.  These are bony prominances and there should be no palpable tenderness there unless there is underlying bony pathology and none has been identified.  This further indicates symptom magnification.

 In the upper extremities the distraction cervical test produced cervical discomfort,  This should only relieve stress in the cervical spine and not increase it and should not produce discomfort as it did in this case, indicating symptom magnification.

The difference in the inclinometer measured cervical range of rotation to the right of 28 degrees and left of 26 degrees was in contrast to that casually observed during Adson’s testing when there was 45 degree of cervical rotation ion each direction.  Since these are measuring the same movement, they should be identical and when they are not it indicates symptom magnification.  

In the upper extremities there was diffuse tenderness over the spinous processes from C3 to T6, and over the paravertebral muscles in the upper thoracic spine on the left from T1 to T6 and from C6 to T6 on the right over the paravertebral muscles.  These are over no localized anatomical structure and were present to even light milligrams of fingertip pressure.  Later several kilograms of force could be applied with the inclinometer over the spinous processes, which did not produce discomfort.

The examinee had give-way weakness of his upper extremities in the ulnar intrinsics and the median intrinsics  on the left side.  Give-way, as noted above, is a non-physiologic response.  5+ strength should be maintained and only gradually relax over time.

Grip strength in the upper extremities demonstrates inconsistencies by 67% on the right and 50% on the left.  Any difference of 20% or greater indicates symptom magnification.  Whether the hyperthesia of 50% to light touch and 60% to pinprick over the left thumb represents symptom magnification or prior injuries from the lacerations on the dorsoradial aspect and at the base of that thumb is unknown.  However, the fact that two-point discrimination was less than 5 mm in all digits including the left thumb would indicate that hypesthesia of the level the examinee indicated in the left thumb is not present.   If he had that much hypesthesia, as he indicated on light touch and pinprick tests, there should be a significant increase in two-point discrimination.

Therefore, taking all of these factors together indicates evidence of significant symptom magnification with probable secondary gain.

The EME physicians went on to address the matter of incomplete medical records.  They stated:


It should be stated that absence of many of the past clinical records, including all of those from 2004 and many of them during the year of 2005, and the lacking of the imaging studies and most of the actual imaging study reports, makes assessing this examinee extremely difficult.  Reviewing these additional records and imaging study reports plus the imaging studies themselves might alter these opinions.
 

Drs. Swanson and Reimer concluded the employee, in all probability, had pre-existing cervical spondylosis consisting of arthritis of the uncovertebral and facet joints and degenerative disc disease.

The physicians agreed to review the June 13, 2005 MRI scan of the C5-C6-C7 cervical spine and the x-rays taken on the same date for the employer if they could be located and to offer an addendum to their report.
  They made the same offer as to the imaging studies which were done after the initial injuries on July 6, 2004 and July 8, 2004.  They did the same as to the September 21, 2005 operative report on the matter of whether there were extruded or free disc fragments observable.

The physicians also opined that the employee had pre-existing osteoarthritis of the right elbow and that they would like to see the June 13, 2005 x-rays to confirm their diagnosis.
  They opined that the cause of the right elbow condition was a forearm injury, which the employee sustained at age 10, resulting in post traumatic arthritis.  Again, they considered the June 13, 2005 x-rays to be helpful in confirming their diagnostic impressions.

As to the bilateral carpal tunnel syndromes, the employee underwent releases but continued to have subjective complaints about hand pain.  The EME physicians also requested copies of the operative reports for the carpal tunnel syndrome release procedures.  They  indicated that the operative report for the cervical fusion, which was performed September 21, 2005, if it showed bone spurs were removed and the employee did not have identified extruded or free disc fragments at the time of the operative procedure, they would suggest that the procedure was undertaken to address the employee’s spondlyosis, which would be an arthritic condition not related to his work injury.

The EME physicians also questioned the lumbar spine condition as it was first complained of on  December  2, 2005.
  The EME physicians questioned whether there was a report of lumbar pain after the July 2004 injuries or whether these records might also be missing.  Their supposition was that if the first report of lumbar pain occurred on December 2, 2005, and no lumbar pain was reported after the July 2004 incidents, the July 2004 incidents did not cause the employee’s lumbar problem.  The EME physicians noted that the January 27, 2006 MRI of the lumbar spine did not show any evidence of abnormality and this indicated that even if the employee had pain in his low back it did not produce a herniated disc, or facet or lumbar vertebral body fractures.  This led the EME physicians to suggest that the employee suffered a contusion in the July 2004 injuries which would have resolved in six weeks’ time and certainly by no more than eight months time.  According to the March 16, 2006 EME report, it is in the nature of strain injuries to gradually resolve and demonstrate no residual biochemical or cellular responses beyond eight months.
  This would mean, according to the EME physicians, that the strain would have resolved not later than March 8, 2005.
The EME physicians suggested that the employee had evidence of somatic focus with subjective complaints outweighing objective abnormalities.
 They noted that he had complaints of pain levels of 6 out of 10.  His pain diagram designated pain throughout his body except for the right lower extremity.  The EME physicians noted that the employee had no atrophy, no reflex changes and no signs of radiculopathy in either the upper or lower extremities.  The EME physicians noted that the employee had decreased range of motion due to pre-existing spondylosis of the cervical spine and symptom magnification.  Further, they opined that the injuries the employee experienced in July 2004 were most likely strains and contusions of the cervical and lumbar spine.  The EME physicians opined that pain of the cervical or lumbar spine would have resolved in six weeks’ time and would not have lasted longer than eight months’ maximum time frame.  Accordingly, the EME physicians determined that these injuries had resolved and the employee was stable and without impairment.  They opined that the right elbow condition was a strain, which would have resolved in six weeks’ time and that any continuing complaints the employee has were related to long standing pre-existing osteoarthritis.
  Once again, Drs. Swanson and Reimer noted the absence of records including imaging studies, missing report of imaging studies and missing records, which made the answering of questions regarding this case extremely difficult. 

The EME physicians were asked about their diagnosis of conditions found and the relationship to the work incidents.  The conditions they found included:

1.  Pre-existing cervical spondlyosis consisting of arthritis of the uncovertebral and facet joints and degenerative disc disease of the cervical spine;

2. Pre-existing osteoarthritis of the right elbow;

3. History of previous forearm fracture with ulnar styloid non-uniion on the right with possible bilateral radiocarpal osteoarthritis;

4. Status post bilateral carpal tunnel releases;

5. Status post op C5-6 anterior cervical discectomy and fusion to treat the spondlyosis of the cervical spine;

6. Subjective low back complaints starting December 2, 2005;

7. Somatic focus with subjective complaints outweighing objective abnormalities; and

8. Evidence of symptom magnification with probable secondary gain.
  

The EME physicians did not consider any of these conditions related to the work injury of July 8, 2004.  They opined that the work injury probably caused contusions and strains of the cervical and lumbar spine and the right elbow which resolved, were stable and led to no impairment.

 The EME physicians were asked if the employee required further medical care.  They opined that the employee had undergone bilateral carpal tunnel releases and the cervical fusion which would not require additional treatment.  They considered the January 27, 2006 MRI to bear out their conclusion regarding the absence of need for further treatment of the cervical spine.  The EME physicians suggested that the employee might need further treatment for his right elbow but this condition was not related to the July 2004 work injuries.  The EME physicians predicted that the employee will probably need further treatment for pre-existing spondylosis of the cervical spine but this condition is not considered by them to be work related.  The EME physicians opined that the contusion and strain of the cervical and lumbar spine on July 8, 2004, and the contusion of the right elbow were resolved, stable and without impairment.  The EME physicians opined that the employee would have an impairment because of his cervical spine C5-6 fusion and anterior discectomy but no impairment due to carpal tunnel releases.  The EME physicians found the employee to be medically stable. The employee’s cervical fusion was given a 24% whole person impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment of Function, 5th Edition.
  The EME physicians indicated that the employee could return to work as a fish processor.

On April 14, 2006, the employee was again seen by PAC Jones.
  The employee complained about a lot of problems with his lower extremity and trembling in his right knee.  He also complained of problems in his cervical spine and not being able to move his head.  He reported that samples of Celebrex were effective.  The February 10, 2006 MRI of the cervical spine showed no recurrence of symptoms and the lumbar spine MRI of the same date was normal.
  The employee was transferred back to his treating physician, Dr. Lewis.  PAC Jones considered  the employee’s condition to be medically stable.  PAC Jones noted the employee still remains symptomatic for back pain as well as dysfunction in the right knee, neck pain and elbow pain on the right side.  The employee complained that the area above his lumbar spine moved inappropriately and asked to have x-rays to address this pain.  The request was referred to the employer’s nurse case manager.

On May 9, 2006, the employee was seen by PAC Jones.
  The EME report had been forwarded to Dr. Lewis’ office for review.  The employee reported no significant changes in his condition since his last visit.  He still had multiple complaints about his right hip and right knee.  He also reported that his cervical spine and shoulders are extremely painful.  His right elbow was also painful and he had a limited range of motion.  PAC Jones reviewed the EME report.  He questioned the failure by the report to identify what type of future medical care the employee would need for his cervical spine.
  PAC Jones noted that follow up care is usually described in terms of number of follow up visits, types of medications possible physical therapy, future surgeries, durable medical equipment and injections and other possibilities for future treatment.  PAC Jones suggested another supplemental report needed to be generated on this issue where the employee had a PPI rating of 24%.  PAC Jones also questioned the determination that the employee could return to his work as a fish processor which was made in the absence of a job description.  PAC Jones questioned whether the employee could actually return to work as a fish processor.  The possibilities of future medical care were discussed with the employee.  Although PAC Jones indicated that employee might be considered for surgical excision of his right elbow due to traumatic arthritis, which had been visualized on the June 13, 2006 radiograph, PAC Jones was reluctant to address future medical care given the EME exclusion of this condition as not being work related.

On May 5, 2006, the employer controverted TTD, TPD, benefits and medical costs based on the EME indicating the employee is medically stable, PPI has been paid, the employee is able to return to work at his preinjury job and no future medical care is required for the work injury.
   

On June 2, 2006, the employee was seen by PAC Jones.
  The employee reported that he had obtained additional workers’ compensation forms to add body parts to his claim for injury, which the EME had not addressed in their report.  The employee’s pain complaints remained unresolved.  

On June 9, 2006, the employee submitted another workers’ compensation claim.  The claim was for neck, elbow, hands, right hip and back injuries.
 

On July 18, 2006, a prehearing conference was held.  The issues were listed as the employee’s claim for benefits.  The parties stipulated to a Second Independent Medical Evaluation (“SIME”).

The employee’s deposition was taken August 31, 2006.
  He complained of pain in his right leg and hip.

On January 2, 2007, the employee was evaluated for the SIME by Alan C. Roth, M.D.
  The employee complained of neck pain as a result of his work injuries in July 2004.  He also complained of right elbow pain and left hand shaking and cramping.  The employee refers, under present complaints, to:

He has right hip pain with walking at times.  He then says his whole right side of the body from the shoulder to the hand and from the hip to the ankle hurts him a great deal.

He complained of total spine pain and right hip pain when walking.
 Dr. Roth noted that the employee had “marked paraspinal tenderness to the cervical and upper thoracic area somewhat out of proportion to the light palpation used.”
  He appears to have a limited range of motion at the neck on extension. Dr. Roth went on to note that “he has essentially normal range of motion of the neck including flexion and lateral rotation in spite of other examiners’ findings to the contrary.”
  Dr. Roth went on to note that “on palpation of the neck he complains of feet pain and shoulder pain, bilaterally.”  Dr. Roth reported that “the employee had lumbosacral paraspinal tenderness, bilaterally, and some limitation of range of motion to the lower back.”  Dr. Roth reported variability with range of motion in the lower back.
  The employee was noted as having sensory findings in tact in the right upper extremity.
  Dr. Roth’s impression was:  1. Status post carpal tunnel release, bilaterally; 2. Status post cervical fusion; 3. lumbosacral strain; and 4. Prior history of right upper extremity fractures with evidence of severe pre-existing elbow degenerative joint disease.
 He responded to questions regarding the employee’s condition and stated that the employee either herniated a cervical disc or exacerbated a previous cervical degenerative disc condition, which required cervical fusion.  He also opined that the employee sustained a transient lumbar strain.  Dr. Roth opined that the employee’s low back MRI was unremarkable and physical examination of the back and lower extremities is unremarkable. Dr. Roth noted that the other somewhat vague symptoms involving the right upper and lower extremities were unrelated to his work injury.
   Dr. Roth noted the right upper extremity complaints and indicated that the employee suffered from fairly significant degenerative joint disease of the right elbow, which Dr. Roth considered to be unrelated to his work injuries.

Dr. Roth noted that the employee was “somewhat less than straightforward regarding the descriptions of his symptoms;”
  and that some of them are without possible anatomic or pathologic correlation.  Dr. Roth noted that some of the neck problems were degenerative and predated his work injury but his condition was exacerbated by the work injuries of July 2004.
  Dr. Roth rejected any connection between the employee’s two weeks of work and development of carpal tunnel syndrome or the elbow condition.
  Dr. Roth opined that the employee probably sustained a back strain in the July 2004 injuries but this would have resolved in three months.  Dr. Roth did opine that the July 2004 work injuries exacerbated the employee’s neck condition and caused a transient low back strain but not any other conditions, including the employee’s right elbow condition.  Dr. Roth considered that the work injury was a substantial factor in the employee’s neck condition requiring treatment for the cervical spine but was not a substantial factor in his low back condition, which Dr. Roth considered to have resolved.
  Dr. Roth considered the employee to have reached medical stability nine months after his cervical fusion, which would have been June 21, 2006.
  Dr. Roth opined that the employee needed no further medical treatment. As to the employee’s lumbar strain, Dr. Roth maintained that this has resolved.  As to the employee’s neck condition, Dr. Roth recommended that, if the employee’s pain increased or his neck condition deteriorated, he should be allowed to undergo further CT myelograms and should seek the care of a neurosurgeon.  Dr. Roth also recommended that the employee obtain up to two cervical blocks in the next few years. Dr. Roth also recommended that further treatment for any upper extremity complaints be provided on a non-industrial basis.  Dr. Roth opined that because the employee could to lift over 40 pounds due to his cervical fusion, he was probably unable to return to his job as a seafood processor.  However, as Dr. Roth considered the carpal tunnel conditions and the right elbow to be a pre-existing condition, he did not consider these conditions to preclude work in seafood processing.
  Dr. Roth gave the employee a 25% impairment rating based on the AMA Guides to Evaluation of Permanent Impairment, Fifth Edition.  

On February 14, 2007, another prehearing conference was held.  The issues listed included compensability of “a trembling condition” but not including the TTD after June 21, 2006 issue.

On February 16, 2007, the employee filed another controversion based on the SIME report of Dr. Roth which concerned the right elbow, low back and carpal tunnel conditions and claimed that Dr. Roth concluded the right elbow and carpal tunnel were not caused or exacerbated by the his work injury and that the work injury can be ruled out as a substantial factor.  The controversion was also based on Dr. Roth’s conclusion that the work injury was not a substantial factor in the employee’s low back condition and that the work injury caused a low back injury, which has since resolved with a 0 % PPI.

A prehearing conference was conducted April 26, 2007. 
 The issues were listed as TTD after June 21, 2006, and medical care related to the right elbow, low back and right leg.
  The hearing was set for August 21, 2007.

When the matter was convened for hearing on August 21, 2007, it was continued by the Board as the employee had not received the employer’s brief.  The matter was rescheduled and heard on November 8, 2007.

On September 11, 2007, the employee submitted a statement to the Board regarding his claim.
 The employee described the circumstances surrounding the injuries which occurred on July 6, 2004 and July 8, 2004.  He further described his efforts to seek treatment in Mexico where he was residing and the assurances given by the employer that his medical bills would be paid. He went on to describe his neck fusion, which resulted in some improvement in his condition but he still feels pain. He ended his explanation by indicating that the doctors who saw him in Mexico still had not been paid.

The employee testified on his own behalf at the November 8, 2007 hearing.  He complained that he was still in pain from his work injuries and they interfered with his ability to sleep.  He reiterated that his doctors in Mexico had still not been paid for his treatment.

The employer contends that the employee is not entitled to further treatment for his low back, right elbow or right leg.  The employer further claims the employee is not entitled to TTD after June 21, 2006 based on the absence of medical evidence suggesting the employee is not medically stable after June 21, 2006.

The Board panel then completed a presumption of compensability analysis, and concluded the employee is not entitled to certain medical benefits and ongoing TTD after June 21, 2006. Nevertheless, the Board observed that some records may have been absent from the EME opinion and requested clarification, deferring a decision on certain other medical benefits and stating it would “hold open” the record to reconsider or modify the decision, upon receiving such clarification.
 The Board determined, in part, as follows:

The Board finds that at the third stage of the presumption analysis, the employee is not entitled to additional TTD after June 21, 2006.  This finding is supported by the statements of Drs. Swanson and Reimer in their EME report of March 21, 2006.  In addition, PAC Jones for Dr. Lewis indicated the employee was able to return to work with restrictions in his April 14, 2006 report.  Also, Dr. Roth in his January 2, 2007 SIME report indicated that the employee was medically stable as of June 21, 2006, nine months after his cervical fusion. The Board affords great weight to these doctors’ opinions that the employee was medically stable and capable of working as of June 21, 2006.  We find the employee has offered no evidence to the contrary and, as such, has failed to prove his claim by a preponderance of the evidence.  Under these circumstances, the employee’s claim for TTD under AS 23.30.185 after June 21, 2006, shall be denied and dismissed.

II. REMAINING ISSUES

The state of the Swanson and Reimer March 21, 2006 EME report leaves much to be desired in terms of the adequacy of the evaluation of the employee’s conditions.  Specifically, the Board finds that the March 21, 2006 EME report issued by Drs. Swanson and Reimer failed to include some information from the employee’s medical records.  The following items were absent:

1.  The June 13, 2005 cervical MRI.

2.  The July 6 and July 8, 2004 x-rays from the Camai Clinic.

3. A copy of the September 21, 2005 cervical fusion operative report.

4.  Right elbow x-ray taken June 13, 2005. 

5.  The bilateral CTS reports from July 6, 2005 and September 21, 2005.

6. The EME physicians also questioned whether the first time the lumbar pain complaint was reported was December 2, 2005, in view of the inadequacy of the records.  

The Board is concerned that these deficiencies were not remedied by providing the information omitted to the EME physicians for further review.  The Board is also concerned that based on the March 21, 2006 EME report, the employee’s benefits for various conditions were controverted.   The Board is also concerned that this report with its noted deficiencies [became] part of the Board’s record without being corrected by the employer.  For this reason, we are issuing the current decision and order to resolve at least some of the issues.  However, we are holding the record open to receive the corrected EME report.  We also consider that it may be appropriate to submit the corrected EME report to Dr. Lewis’ office for further comment and also to Dr. Roth for further comment.
  Once this is accomplished, we will be prepared to receive an update from the employer as to whether this additional information has impacted the employee’s claims for benefits.

In addition, there appear to be additional issues related to the employee’s potential entitlement to benefits which were not the subject of this hearing, but should be addressed further.  The first has to do with Dr. Roth’s statement that the employee may need further CT myelograms and should be able to seek the care of a neurosurgeon if his cervical condition deteriorates or he has a significant increase in pain.  Dr. Roth also suggested that the employee be allowed up to two cervical blocks per year for the next couple of years.
 The Board also is concerned that the employee may have been entitled to TTD from the date of injury until February 11, 2005, but his eligibility for these benefits was not raised in the prehearing conference summary as an issue for the November 2007 hearing.  Finally, the employee raises questions as to whether all his medical expenses, particularly those incurred in Mexico, have been paid in his September 11, 2007 statement.  The Board would like confirmation that all the employee’s medical expenses for the right elbow, low back and right leg conditions have been paid.   Finally, the parties have not really addressed the employee’s ability to work and questions remain as to whether the EME opinion is really valid saying he can go back to work where there was no job description before the EME physicians.   Pursuant to AS 23.30.135, the Board will refer these and any other pertinent issues for further consideration at the next prehearing conference.


ORDER
1.  The employee is not entitled to additional medical care for his right elbow, low back and right leg conditions arising out of the July 2004 work injuries pursuant to AS 23.30.095, his claim is denied and dismissed.

2. The employee is not entitled to additional TTD after June 21, 2006, pursuant to AS 23.30.185.  His claim is denied and dismissed.

3.  The record is unclear as to whether the employee may be entitled to additional medical care for his left leg and/or his cervical spine pursuant to AS 23.30.095.  This matter is referred for further prehearing conference and additional hearing, if necessary.

4. The parties are directed to clarify the status of the employer’s March 21, 2006 EME report pursuant to the terms of this order. The record will be held open for reconsideration or modification as a result of any changes in the March 21, 2006 EME report.  This matter is referred for further prehearing conference and additional hearing, if necessary.

Subsequent to issuance of the February 1, 2008 D&O, the employer submitted a supplemental hearing brief on February 15, 2008. On July 30, 2008, a Prehearing conference was held, inviting the parties to submit additional supplemental briefing. 

According to the employer’s second supplemental brief, all medical records addressed by the prior Board Order have been evaluated by Dr. Roth, the SIME Physician, and Dr. Swanson, the EME Physician. Additionally, the brief and associated medical reports reflect that neither Dr. Roth, nor Dr. Swanson changed or modified their opinions, confirming the conclusion the employee is not in need of further medical treatment concerning his right elbow, low back, and right leg as a result of his work injury.

I.     Dr. Roth's SIME.

On November 17, 2006, SIME Physician Dr. Roth evaluated the employee and opined he did incur an injury that required a cervical fusion and does have some neck pain, probably radiating to his upper extremities. He opined the employee's work injury exacerbated his pre-existing degenerative cervical condition to the point where he needed treatment after being thrown off a box and being struck by a pallet. Additionally, Dr. Roth observed he could not understand the nexus between the employee's two weeks of work and the development of carpal tunnel syndrome. He further concluded that the work injury was not a substantial factor for the employee's current low back condition and that his work injury caused a low back strain, which is now resolved.

As noted in the Board's Order, Dr. Roth opined that further treatment may potentially be necessary for the employee's condition, with a caveat. Dr. Roth concluded at the time of his examination, the employee does not require further treatment for either his neck or his back. He opined that if the employee develops significant deterioration, from a neurological standpoint regarding his neck, or has a significant increase in the level of pain, he should be allowed to go to further CT myelograms and should be able to seek care of a Neurosurgeon. He clarified, however, that the employee does not require this type of treatment at the present time and probably should be allowed up to two cervical blocks per year, for the next couple of years. 

The employer states that all records listed in the Board's February 1, 2008 D&O were evaluated by Dr. Roth, prior to issuing his opinion. Thus, the employer asserts, no deficiencies existed with the production of medical records to Dr. Roth or in the formation of Dr. Roth's medical opinions and conclusions.

II.       Dr. Swanson's Addendum EME Report.

On October 31, 2007, Dr. Swanson issued an Addendum EME Report. The employer states Dr. Swanson's addendum EME report of October 31, 2007 was received by the employer’s counsel on November 7, 2007 - 1 day prior to the associated November 8, 2007 hearing. The employer states the addendum EME report was brought to the hearing with the intention of distributing it to the employee. Unfortunately, the employee was not present at the hearing, so the addendum EME report was not distributed. Additionally, the employer states, Dr. Swanson was available at the hearing, to testify and discuss his subsequent reports and evaluation of the records, but did not, as a result of time constraints, and because the employee did not present any new evidence contrary to the earlier opinions of Drs. Roth and Swanson. 

Dr. Swanson's addendum report was issued after evaluating additional medical records. The medical records include, as noted in the addendum report, all of the records listed in the Board's Order. Dr. Swanson, after evaluating the additional records, diagnosed the employee with pre-existing cervical spondylosis consisting of arthritis of the uncovertebral facet joints, degenerative disc disease of the cervical spine, pre-existing osteoarthritis of the right elbows, history of right forearm fracture with ulnar styloid non-union, questionable bilateral radiocarpal osteoarthritis, photo carpal tunnel syndrome with surgery in July and September 2005, C5-6 anterior cervical diskectomy and fusion on September 21, 2005, December 2, 2005 first record indicating lumbar complaints, evidence of somatic focus with subjective complaints outweighing objective abnormalities, evidence of symptom magnification with probable secondary gain, contusion and strain cervical and lumbar spines resolved, and contusion of the right elbow resolved.

Dr. Swanson opined that some of his impressions from his March 21, 2006 EME were altered as a result of evaluating the new medical records. His altered impressions included that the employee had an initial lumbar strain on July 6, 2004, and he had a second injury on July 7, 2004, for which he was first evaluated on July 8, 2004. He opined that lumbar strains were resolved within three months time, without impairment, at the latest by March 7, 2006. He concluded that these records also clarified that the employee did not incur a cervical injury in July 2004. He noted that the first significant clinical note regarding the employee's cervical spine was on April 6, 2005, by Dr. Toxtil. 

Dr. Swanson concluded that the late onset of cervical complaints indicates there was no injury to the cervical spine on July 6, 2004 or July 7, 2004. Dr. Swanson opined that he concurred with Dr. Roth's opinion that the employee demonstrated evidence of symptom magnification with probable secondary gain. Additionally, Dr. Swanson opined that he concurred with Dr. Roth's opinion that the employee had pre-existing osteoarthritis of the right elbow, and it was not caused or aggravated by the work injuries. Additionally, Dr. Swanson opined that he concurred with Dr. Roth's opinion that the employee's low back pain resulted in lumbar strains. He additionally concurred with Dr. Roth's opinion that the lumbar strains were resolved and stable within three months of the alleged injuries and, at the latest, by March 7, 2005. He concluded, in all probability, however, the low back strain was stable and without impairment by October 7, 2004. In sum, the majority of Dr. Swanson's supplemental opinions were consistent with those of Dr. Roth. 

III. Miscellaneous Issues.

The employer states it is unaware of any outstanding medical bills concerning the employee's past medical treatment.  Additionally, the employer states it has paid the employee TTD benefits from the date of injury until February 11, 2005, and filed an amended compensation report to reflect this payment. Finally, the employer indicated it has not controverted the employee’s potential neck treatment claims, but it has not received any records indicating a present need for such treatments. The threshold issue we must decide is whether the employee is due any additional benefits at this time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In its February 1, 2007 D&O the Board panel articulated the presumption analysis to be applied in this case, and we hereby restate that analysis as follows: 

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

As to the remaining issues in this case, the employee seeks additional medical care as well as further TTD benefits. Based on the record of the employee’s testimony, we again find the employee has raised the presumption of compensability for such benefits. Additionally, however, based on our review of Dr. Roth's SIME report and Dr. Swanson's Addendum EME Report we find the employer has presented substantial evidence to overcome the presumption, and the employee must prove his case by a preponderance of the evidence.

Finally, based on our review of the record as a whole, and particularly on Dr. Roth's SIME report and Dr. Swanson's Addendum EME Report, we find the employee cannot prove he is not entitled to medical care concerning his right elbow, low back, and right leg. Accordingly, we reaffirm the Board decision denying the employee’s claim for medical treatment concerning his right elbow, low back, and right leg. As to the employee’s cervical spine condition, which the employer has not controverted, we are aware of no documentation demonstrating that the employee has developed neurological deterioration necessitating further treatment for his cervical spine condition. Accordingly, we will also deny any claim for treatment of his cervical spine condition at this time.

Similarly, concerning the employee’s claim for temporary total disability benefits from June 21, 2006 ongoing, we find the employee has raised the presumption of compensability. Additionally, however, based on our review of Dr. Roth's SIME report and Dr. Swanson's Addendum EME Report we find the employer has presented substantial evidence to overcome the presumption, and the employee must prove his case by a preponderance of the evidence.

Finally, based on our review of the record as a whole, and particularly on Dr. Roth's SIME report and Dr. Swanson's Addendum EME Report, indicating that any inability to work is not due to the medical conditions arising from the employee’s work for the employer, we find the employee cannot prove he is entitled to additional TTD benefits. Accordingly, we reaffirm the Board decision denying the employee’s claim for additional TTD benefits at this time. 
ORDER

1. We reaffirm the Board’s February 1, 2008 decision in this case. 

2. The employee’s claim for additional medical benefits and temporary total disability benefits is denied at this time.

Dated at Anchorage, Alaska on October 22, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Fred Brown, Designated Chair






Patricia A. Vollendorf, Member






Dave Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ISRAEL ABONCE, employee / applicant, v. YARDARM KNOT FISHERIES, LLC, employer, and COMMERCE AND INDUSTRY INSURANCE COMPANY, insurer / defendants; Case No. 200424098; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 21, 2008.






Jean Sullivan, Clerk
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