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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JOHN R. ORCHITT, 

                                                   Employee, 

                                                     Applicant,
                                                   v. 

AT & T ALASCOM,

                                                  Employer,

                                                   and 

AT&T CORPORATION,

                                                  Insurer,
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199826457
AWCB Decision No.  08-0195
Filed with AWCB Anchorage, Alaska

on October  23, 2008


On October 9, 2008, we heard the employee’s petition to continue the hearing scheduled on the merits of the employee's claim, in Anchorage, Alaska.  Attorney Steven Priddle represented the employee.  Attorney Trena Heikes represented the employer.  We closed the record at the conclusion of the hearing on October 9, 2008.

ISSUE

Shall we continue the hearing on the merits of the employee’s claim, scheduled for October 14, 2008?

BRIEF SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE

The medical record in this case is extensive and the case history of the litigation spans roughly ten years.  We here review the record briefly.  In our decision and order on this claim, AWCB Decision No. 03-0118 May 29, 2003) we discussed the evidence and case history as follows, in part:

The employee worked for the employer from January 1991 through February 26, 2001, primarily as an installer.  On November 16, 1998, the employee was working at the Eagle River gateway satellite communication station updating the already existing system by installing a new computer-controlled switching network.  The specifications given to the employee for this particular task called for the work to be performed on the radio frequency (“RF”) microwave system for Satellite Dish Number One (“SD-1”), one of three satellite dishes on the premises.  The specifications required the microwave amplification system for SD-1 to be shut down.  The technician turned off the microwave amplification system.  However, an error apparently caused the employee to be directed to the wrong waveguide network, which remained open.  A waveguide is a rectangular copper plumbing through which amplified RF microwave beams are directed from a point source, such as a RF amplifier, to an endpoint such as a microwave satellite dish.  

The employee and a co-worker, Tim Sorenson, were notified that the microwave amplification system had been shut down and they could begin their work.  The employee set a 10’ ladder underneath the waveguide that he was to disassemble.  The employee began to disassemble the waveguide at the specified flange joint.  At the same time, Mr. Sorenson, using a RF radiation detection meter, was standing in the room where the waveguide was located to detect any RF microwave leakage.  The employee positioned himself at the top of the ladder with his face approximately 9 to 15 inches from the waveguide flange joint so he could disassemble the waveguide.  The employee removed the bolts from the flange, separated the waveguide and was attempting to position the waveguide so that it would support itself so he could connect the other end of the four-foot section.  At about this time, Mr. Sorenson came near the employee’s position and noted the meter was “pegging” the scale, or detecting RF radiation at the highest limit the meter showed.  The employee adjusted the meter to its other settings, but found it was still “pegging” on all settings.  Testimony revealed that the meter, at its highest setting, measures up to 300% of the Federal Communication Commission (“FCC”) limit for RF radiation.  The middle setting measures up to 30% of the FCC limit while the lowest setting measures up to 3% of the FCC limit.

Mr. Sorenson thought the meter was not working properly, so he went to the far side of the room to recalibrate the meter, but it still detected RF radiation.  He then exited the building and, once outside, was able to recalibrate the meter.  After recalibrating the meter, he reentered the building, but got a reading as soon as he entered the room.  He then went near the employee and the meter again “pegged” on all the meter’s scales, indicating RF radiation well in excess of the FCC limit.  At that point, Mr. Sorenson indicated to the employee, who had remained at the top of the ladder, that either something was wrong with the meter or there was a RF microwave radiation leakage from the waveguide.  Mr. Sorenson gave the employee a set of clamps to bind the flanges of the waveguide and stop the RF microwave radiation emission.  

The employee estimated he was exposed to the RF microwave radiation for approximately three to six minutes.  The employee expressed to Mr. Sorenson that he had experienced flushness and heat flashes during that period.  The employee and Mr. Sorenson traced the waveguide back to the amplifier and at that point learned that the wrong amplifier had been shut down.  They found the waveguide went to a 2,000-watt antenna.  Purportedly, the wattage being emitted from the amplifier was at 90 watts, with a frequency of 6 gigahertz (“GHz”).

The employee returned to work, and worked for the next few months, including some overtime.  As discussed below, during this period a number of his colleagues noted he had difficulties with problem solving, headaches and mental acuity. On December 14, 1998, the employee filed a Report of Occupational Injury or Illness, and attached a three-page description of the accident.  In that Report, the employee complained of headaches every day since the accident, isolated to the left side of his head, problems focusing his left eye, numbness in the tips of the left index, middle and ring finger, and tightening of his jaw.  Donald T. Johnson, the Supervisor of Installation for the employer stated the employee was injured by “Radiation Exposure” and there was “No Doubt” about the validity of the employee’s injury.
  

On January 14, 1999, the employee saw Mary Downs, M.D., at Alaska Neurological Consultants, for headaches, visual difficulties with his left eye and difficulty with problem solving.
  Dr. Downs summarized the employee’s symptoms: 

The headaches are almost always on the left.  There is a tenderness in the temple region and also in the occipital region.  The pain works its way from the temple into the neck and is a constant pressure pain on the left side.  He does not have nausea.  His visual difficulty is described as his left eye taking a long time to focus.

For about the first month he was having other symptoms as well.  The fingertips on the left hand felt numb and tingling.  He had a couple episodes of pain in the left leg, but this has not been present since.  He occasionally still gets the numb tingly fingers, but it is much better.  He had drooping of the left eyelid when this first happened, but this has also resolved.  Finally he reports that he would stumble when he started to walk.  It was as if the foot wouldn’t move forward when he thought it had.  He didn’t noticed before, but upon direct questioning, he thinks it was always the left foot that wouldn’t move forward and cause him to stumble.

Although most of these symptoms have improved or resolved, the headaches continue.  Also he notes he had very good mechanical aptitude such as he could look at a problem and have several solutions very quickly.  Now he really has to study things, and it is slower coming to him.

Dr. Downs ordered a magnetic resonance imaging (“MRI”) for the employee, which was done on January 15, 1999.  John J. McCormick, M.D., interpreted the MRI as showing, “There are tiny areas of hyperintensity in the frontal lobes.  These have doubtful clinical significance.  The visual pathways are unremarkable, and the study is otherwise within normal limits.”

On January 15, 1999, Kimberly A. Kantner, AT&T’s Radiation Safety Consultant issued a report.  She created a “prediction model” and applied the facts regarding the employee’s exposure to this model.  She concluded the employee’s RF exposure did not exceed FCC limits.

On February 23, 1999, the employee saw David E. Swanson, M.D., at Alaska Retinal Consultants.  Dr. Swanson examined the employee for possible ocular damage because of RF exposure.  He wrote:

The only abnormality that we were able to document was a decreased rate of tear production.  This would not be an unusual finding in any 50-year-old person, but the onset of his symptoms shortly after the exposure is at least suggestive of a causal relationship.  I suppose it is not too farfetched to postulate the possibility of some damage to the lacrimal glands, but I had not been able to find any supporting evidence in the literature by way of a Medline search.

On March 2, 1999, Dr. Downs referred the employee to Marvin C. Ziskin, M.D., Professor of Radiology & Medical Physics at Temple University School of Medicine.  Dr. Ziskin stated:

I believe that [Ms. Kantner] has greatly underestimated the severity of the [employee’s] overexposure.  Her conclusions were apparently based on her calculation indicating a power density of 8 mW/cm2.  Unfortunately, this computation is based upon an inappropriate model for a non-isotropic source, such as the open end of a waveguide.  The actual energy distribution close to the open end of the waveguide is quite complicated.  However, the power density arriving 12” from the open end and on the axis would certainly be much higher than 8 mW/cm2.

On April 16, 1999, Dr. Ziskin wrote the employee:

I recently had the opportunity to speak with Dr. Shwe Tun, M.D., a colleague of mine who specializes in neurophysiology.  We both agreed that your symptoms were very similar to those following mechanical head trauma, a post-concussion syndrome.

At the request of the employer, Patricia J. Sparks, M.D., evaluated the employee.  On May 17, 1999, she issued a report stating, “It is not at all likely that symptoms of headache, in coordination, tinnitus, visual blurring, etc. would develop in a delayed fashion from this exposure, or that such symptoms would be causally related.”
  She also stated that, if the employee had depression it would not be directly related to his RF exposure, although it “may be influenced by his perceptions of the exposure.”

On August 2, 1999, Dr. Ziskin issued another report to the employer affirming his position that the employee was overexposed to RF radiation.
  He stated:

I believe that the radiation safety consultant for AT&T significantly underestimated the actual exposure, in that she had modeled the radiation source as an isotropic point source instead of reflected energy from an open-ended wave-guide.  The power was 90 W and the wave-guide aperture was 2x4 cm.  This results in a spatial-average power density at the wave-guide opening of 11.25 W/cm2 (this is in W/cm2, not mW/cm2).  The profile of the emerging beam is concentrated to a large degree in the axial direction, with much less energy emerging at angles away from the axis.  Also, the metal surfaces of the wave-guide are nearly perfect reflectors.  Because of this, the energy reflected from the flanges and striking Mr. Orchitt would have been significantly greater than that calculated using isotropic model.  A more quantitative evaluation would require measurements under simulated accident conditions.  I find all of the information reported to me and all of the meter responses to be consistent with my opinion that Mr. Orchitt was truly overexposed to RF radiation.

The interaction of RF energy with the body is primarily one of heating.  The temperature elevation of more than a few degrees is harmful.  In Mr. Orchitt’s case there was obviously sufficient heating of the skin on the face and head to cause a sensation of sunburn.  However, since RF radiation is able to penetrate into the body, there’s no doubt that brain tissue was also heated.  Therefore, some neurological problems are expected to result from such an injury.

Dr. Ziskin also addressed the issue of the employee having returned to work, and now being unable to work.  He noted the employee had difficulty performing tasks that he did prior to the accident and stated, “It is well known that some symptoms do not appear immediately following a traumatic neurasthenia.”

On August 3, 1999, the employee saw Stanley Smith, M.D.  Dr. Smith wrote, “I can’t help feel there is a cause and effect relationship” between the employee’s physical complaints and his exposure to radio frequency.
  He removed the employee from his job pending further medical testing, and recommended the employee see Paul L. Craig, M.D., for a neuropsychological evaluation.
  On August 28, 1999, Dr. Craig evaluated the employee.  Dr. Craig found that the employee basically performed within normal limits on sensory-perceptual testing.
  The employee demonstrated “significant inefficiency” on a test that measures a person’s ability to efficiently process numbers.
  Dr. Craig found the employee’s neuropsychological performances “are suggestive of a very mild neurocognitive disorder” and found the employee demonstrated “a significant level of depression.”
  He recommended the employee receive treatment for his depression and with a speech and language pathologist, focusing on “efficiency of information-processing skills and hypothetical-deductive logic.”
  Dr. Craig wrote:

Assuming that there is no previous history of depression, even if the patient’s symptoms are exclusively psychiatric with no associated brain disorder caused by the radio frequency radiation exposure, the fact that he knew he was exposed to a dosage of radio frequency radiation could be an unusual stressor in the workplace, causing the psychiatric disorder described above.  It is within the range of possibility that the patient was exposed to sufficient RF radiation to cause some brain dysfunction, although this is beyond the examiner’s ability to evaluate or to conclude with any degree of medical certainty.

On October 14, 1999, the employer controverted TTD benefits from February 24, 1999 through May 21, 1999 and from August 3, 1999 through and continuing, PPI and RBA benefits and eligibility.
  

On October 18, 1999, the employee began treating with Deborah M. Russell, Ph.D., a Neurocognitive Rehabilitation Specialist at the Brain Injury Association of Alaska.  On November 19, 1999, Dr. Sparks reviewed some documents submitted to her by the employer and issued a report.  She did not believe the employee’s symptoms of headache, in coordination, tinnitus, visual blurring, etc. resulted from his RF exposure.  She wrote that the employee symptoms were “very suggestive of depression.” 
 Dr. Sparks did not believe his depression was directly related to his RF exposure, although he “may be influenced by his perceptions of the exposure.”
  

On December 17, 1999, Dr. Sparks issued another report.  She stated:

I do not believe that the neurocognitive disorder or major depression was caused by radio frequency exposure.  Mr. Orchitt may well be depressed and focused on the incident.  His perceptions of the incident and the company’s response may indeed influence his depression.  He certainly would benefit from treatment for depression… Depression certainly may be a debilitating illness that would prevent him from effectively performing his job duties.


On March 29, 2000, Dr. Stanley Smith wrote:

Please be advised that I again support the contention that Mr. Orchitt sustained some neuro-cognitive deficits related to some radio frequency exposure as a result of an industrial accident.  He has had neuropsychiatric testing by Dr. Paul Craig which showed deficits with associated left hemisphere damage, that is verbal intelligence, verbal memories and speech comprehension.  Dr. Marvin Ziskin, M.D., professor of radiology and medical physics also has supported that RF radiation can cause brain damage…. I think we need to be optimistic, some of these things can be overcome, but we are looking at 12-18 months of treatment.

On September 27, 2000, at the request of the employer, Douglas P. Robinson, M.D., a psychiatrist, evaluated the employee.  He diagnosed the employee as suffering "major depression, improved.” 
  He opined that the employee's condition peaked in the summer of 2000, and his symptoms have since improved due to antidepressant medication and/or time.
  He believed the employee's symptoms were "the culmination of a process beginning with stress and leading ultimately to depression and somatization… his condition is most likely due to a process of somatization related to prior stress, suggestion, and depression," and not related to his RF exposure.
 

At the request of the employer, on September 28, 2000, David B. Coppel, Ph.D., a neuropsychologist, evaluated the employee.  He found the employee’s visual processing appeared to be “quite slowed” and his visual memory appeared, in some instances, to be in the impaired range.
  Dr. Coppel found reduced grip strength bilaterally, with significantly lower right hand grip strength, and the employee’s motor speed appeared slowed bilaterally from 1999 levels.
  The employee’s general sequencing and problem solving reflected some mild to moderate impairment.  Dr. Coppel found no evidence of malingering by the employee.
  Dr. Coppel also found the employee suffered depression, which he believed was the primary contributor to the inefficiencies noted in the employee’s testing.

On November 8, 2000, Daniel G. Amen, M.D., evaluated the employee.  He performed Single Photon Emission Computed Tomography (“SPECT”) scans on the employee’s brain on November 8 and 9.  He diagnosed the employee as suffering:

Brain toxicity due to radiation exposure.  There is clear evidence of brain damage on both SPECT studies.  By history, Mr. Orchitt had none of the symptoms prior to the accident and has had many symptoms consistent with high dose radiation exposure after the accident.
  

Dr. Amen also found prefrontal cortex damage, bilateral temporal lobe dysfunction and major depression.
  He recommended additional medication and treatment.

On December 29, 2000, Arthur W. Guy, Ph.D., issued a report at the request of the Board.  He created a computer model to predict the employee's exposure level to RF radiation.  He found the employee's exposure was "in complete compliance with the FCC exposure standards with the absorbed energy very close to the surface of the face and head."

At the request of the Board, Carl H. Sutton, M.D., evaluated the employee.  Dr. Sutton requested the assistance of Dr. Guy in determining whether the employee was exposed to RF radiation above the maximum permitted exposure.  Based on Dr. Guy’s conclusion that the employee was not overexposed to RF radiation, Dr. Sutton concluded that it was unlikely the employee’s neurological or neuro-cognitive symptoms were caused by his RF exposure.
  Dr. Sutton noted:

However, there is often a psychological response to the fear that an injury has been sustained and subsequent symptoms may develop from the emotional factor.  A syndrome of “electrophobia” has been described and, although not present in all individuals fearing that they have sustained a migraine injury, can exert a strong psychosocial influence upon development of symptoms subsequently.

On November 20, 2001, Dr. Guy issued a second report, after receiving additional information.  He again concluded the RF exposure to the employee was within FCC limits.
  On March 24, 2002, Dr. Guy considered further additional information, and recalculated and plotted the exposure fields.  He concluded that it was possible the FCC exposure limit was slightly exceeded regarding the employee.  However, he concluded this level was not hazardous because of the FCC safety factor.
 According to Dr. Guy and Ms. Kantner, the FCC limit allows a safety buffer.  Exposures exceeding the FCC limit are not dangerous unless exceeding several  times the FCC limit.

On February 19, 2003, Dr. Russell issued a report regarding the employee.  She found no evidence of any psychological problems before the employee’s RF exposure.  She concluded the employee suffered physiological damage and permanent deficits from his RF exposure.
  She diagnosed the employee as suffering dementia, due to RF exposure, mood disorder with depressive features, due to RF exposure, consistent migraine following RF exposure and erectile dysfunction following RF exposure.

The employee saw James M. May, Ph.D., for several neuropsychological evaluations.  Dr. May evaluated the employee on February 24, 27, March 6 and 15, 2003. On March 17, 2003, he issued his report.  He found the employee suffered a number of mild deficits, including: information processing, concentration, sensory-perceptual functions, gross motor abilities, visual memory, executive functions and social intelligence.  Dr. May found moderate deficits to include tasks assessing sustained attention and visual perception.  Severe deficiencies were found in psychomotor problem solving and cognitive flexibility.
  He diagnosed the employee as suffering organic personality syndrome and mood disorder, both due to radiation exposure.
  He recommended neuropsychological treatment and suggested vocational retraining.  He thought the employee was suffering Post Traumatic Vision Syndrome and recommended a referral to a Behavioral Optometrist.

On March 31, 2003, Jeff Keene, O.D., evaluated the employee.  He found the employee had the following diagnoses: binocular vision disorder, suppression binocular vision, deficiencies of smooth pursuit movements and convergence insufficiency.
  He stated that these symptoms “can affect job performance and everyday functioning.”
 He stated that “Ocular motor and diffusional disruptions are common after a neurological insult,” and he recommended visual therapy.

. . . .

In our May 29, 2003 decision and order, we directed:

ORDER

1. The employee suffered a significant overexposure to RF radiation on November 16, 1998 while working for the employer.

2. The mental deficits and depression the employee has suffered are due to his RF exposure.  The employee is entitled to past, present and future medical benefits, in accordance with the Workers’ Compensation Act and Board regulations, with interest.

3. The employer is ordered to pay TTD benefits from February 24, 1999 through May 21, 1999, with interest.  

4. The employer is ordered to pay TTD benefits from August 3, 1999 through April 21, 2001, with interest.

5. The Board will retain jurisdiction to resolve future disputes regarding the employee’s right to PPI and vocational reemployment benefits.

6. The employer is ordered to pay the employee $52,254.30 for attorney’s fees and paralegal fees.  
7. The employer is ordered to pay $8,076 in legal costs.

 Our May 29, 2003 decision was appealed, and affirmed by the Alaska Superior Court on August 23, 2005.
  The Superior Court decision was appealed, and the Board decision was affirmed by the Alaska Supreme Court on July 6, 2007.

On June 21, 2003, Dr. May prepared an Evaluation of Permanent Impairment.  Dr. May administered a number of standardized psychological tests, identifying mild deficit in information processing, executive functions, and sensory-perceptual functions; and a mild to moderate deficit in motor abilities.
  He found the employee’s language functions preserved, but his memory showed a subtle deficit most noticeable with complex nonverbal materials.
  Dr. May diagnosed Organic Personality Syndrome. Cognitive or other personality change of other type, of nonpsychotic severity, due to Radiation Exposure; Mood Disorder due to General Medical Condition, Depression, due to Radiation Exposure; and Unspecified Psychosexual Disorder.
  He recommended neuropsychological treatment and vision therapy.
  

Dr. Russell filed an Impairment Rating, dated June 27, 2003, diagnosing Dementia due to Other General Medical Condition, RF Radiation to the Brain, Mood Disorder due to General Medical Condition, Single Episode, with Depressive Features, due to RF Radiation Exposure, consistent migraines and erectile dysfunction following RF radiation exposure.  She assessed the employee at a Global Assessment of Functioning (“GAF”) of 55, a moderate deficit in social and occupational abilities.
  She recommended continued neurocognitive and medical care.

The employer filed a Controversion Notice dated April 14, 2008, denying medical benefits for treatment by Dr. Russell, asserting she was not licensed to provide the employee’s care in Alaska.  In prehearing conferences on March 12, 2008 and May 8, 2008, the employee amended his Workers’ Compensation Claim to include permanent partial impairment (“PPI”) benefits, medical costs, vocational rehabilitation, penalty, interest, frivolous and unfair controversion, attorney fees and costs.
  In the March 12, 2008 prehearing conference, the employee’s claims were set for hearing on July 8, 2008, and witness lists were to be filed and served by June 24, 2008.

At the employer’s request, the employee was examined by neuropsychologist Laurence Binder, Ph.D.,
 on May 27, 2008.
  Dr. Binder indicated the employee exaggerated his cognitive deficits during his testing and failed all measures of motivation.
  He performed normally on all memory tests.
  Dr. Binder reported there was no basis for giving him any pathological psychiatric or psychological diagnosis, though he did not rule out malingering.
 He did not feel that the employee’s symptoms were consistent with left side brain injury.
  He concluded the employee suffered no neuropsychological, psychological, or mental injury from his radiofrequency radiation exposure; he is able to return to his work, and he needs no treatment.

At the employer’s request, the employee was examined by psychiatrist Eugene Klecan, M.D., on June 9, 2008.  In his report, Dr. Klecan indicated the employee’s brain is functioning normally, with no impairment or deficit in any cognitive ability.
  His memory, thought, speech and writing were normal.
  Dr. Klecan asserted he has no organic brain injury or cognitive disorder.
  Dr. Klecan indicated the employee’s beliefs about his symptoms and cognitive abilities “are notably and extravagantly unconnected to reality.”
  Dr. Klecan diagnosed Hypochondriasis with limited or no psychological insight, with or without some element of purposeful exaggeration for purposes of litigation and material benefit; or Delusional Disorder somatic type (with possible paranoid features additionally) as an alternative diagnosis.

In a prehearing conference on July 2, 2008, the parties stipulated for us to order a “second independent medical evaluation,”
 and to reschedule the hearing on the employee’s claims to October 15, 2008.
  This hearing date was subsequently changed again by agreement of the parties to October 14, 2008.  

On July 19, 2008, Dr. May prepared a Disability Re-Evaluation.  Dr. May administered a number of standardized psychological tests.
  He identified a mild deficit in information processing, sensory-perceptual functions, and motor abilities.
  He found the employee’s language functions preserved, but his memory showed a subtle deficit most noticeable with complex verbal and nonverbal materials.
  Dr. May diagnosed Organic Personality Syndrome, Cognitive or other personality change of other type, of nonpsychotic severity, due to Radiation Exposure; Mood Disorder due to General Medical Condition; Depression, due to Radiation Exposure; and Unspecified Psychosexual Disorder.
  He recommended neuropsychological treatment, vocational rehabilitation, and referral to a behavioral optometrist for evaluation for Post Traumatic Vision Syndrome.
  He assessed the employee’s combined cognitive impairment of 15 percent.

At the employer’s request, the employee was examined by opthalmologist William T. Shults, M.D., on August 19, 2008.  In his report, Dr. Shults indicated the employee’s eye examination was essentially normal, except he noted a mild degree of convergence insufficiency.
  Dr. Shults indicated an eye evaluation in 1985 noted convergence insufficiency of the same degree, and therefore he believes the problem is not related to the 1998 work injury, and that the employee does not suffer post-traumatic vision syndrome.
  

On August 29, 2008 Dr. Russell filed a “Frivolous Controversion Complaint,”
 contending her bills for the treatment of the employee were long overdue.  She contended the employer’s denials of her qualifications were without basis.
 
Psychiatrist Ronald Turco, M.D., filed his SIME report on September 29, 2008.  Dr. Turco deferred to the neuropsychologist who had evaluated the employee, but found no consistent neurolopsychogical deficit from the records.
  He found a depressive psychological effect from the employee’s loss of work, but no cognitive or physiological symptoms attributable to his work injury.
  He recommended the employee be evaluated for vascular disease as a possible cause of his neurological status, and for possible Parkinson’s disease.
  Dr. Turco found no ratable psychological permanent impairment.
  

On October 7, 2008, the employee filed a petition to continue the hearing scheduled for October 14, 2008,
 together with an Affidavit of counsel
 and a Memorandum in Support of Motion to Continue.  The employer filed an Opposition to the Motion to Continue, on October 8, 2008.
  The employer requested an expedited hearing on October 9, 2008, on the petition to continue the hearing on the employee’s claims.  The employee agreed to waive notice, and we granted the emergency hearing.

In the Memorandum,
 and in the hearing on October 9, 2008, the employee indicated his attorney received Dr. Turco’s report on September 29, 2008, and he received the report on October 1, 2008.  He indicated that upon review of the report, it became apparent he would need to depose Dr. Turco about the report, and to discover Dr. Turco’s chart notes.  He asserted he would now need to call Drs. Russell, May, and Keene as rebuttal witnesses, none of whom are available for the scheduled hearing.  He also asserted it is now apparent that any raw data and chart notes from the employer’s experts need to be discovered.  He indicated he intended to bring in experienced co-counsel to assist this litigation.  He recognized the employer would have to secure new counsel because its present attorney would be shortly assuming the directorship of the Workers’ Compensation Division, but he argued irreparable harm would result from a failure to continue the hearing.   In his Affidavit, the employee’s counsel indicated he would not ethically be able to represent the employee without additional time to prepare his case. 

In the hearing, and in the Opposition memorandum,
 the employer asserted this is the employee’s fourth continuance request, and he should not be allowed to delay the case yet again.  It argued the employee has not exercised diligence in securing his witnesses for the hearing.  It argued Dr. Russell is not a medical doctor or a licensed psychologist, and is not qualified to give medical testimony.  It argued the deadline for filing written evidence passed months ago.  It argued the employee’s witness list was late for the originally scheduled hearing date of July 8, 2008, so none of these witnesses will be permitted to testify, in any event.  
The employer argued the employee’s counsel has vigorously represented the employee for a good number of years, and there is no basis to continue the hearing to allow the securing of co-counsel.  It argued the raw data from the various evaluators has never been requested in this case, this discovery request is late, and professional ethics permits the data from psychological examinations to be disclosed only to other evaluating psychologists.  It argued the employee was aware there would be a time crunch in trying to get the SIME report filed before the hearing.  It also argued, its attorney would be closing her practice on October 17, 2008, so a continuance would entail substantial expenditure in securing a new counsel to handle the case.  If any rebuttal is needed, it argued we could keep the record open to allow all the necessary depositions to be taken in the next week or two.  For all these reasons, the employer argued the employee’s request to continue should be denied. 

The parties requested an oral order on the continuance.  After deliberation, we granted the continuance.  The employer asked that we order the witness lists to be closed as presently filed.  The employee did not oppose this.  We ordered that the present witness list be preserved for the hearing on the employee’s claims, and that either party would need to petition us if a dispute arises or if the need arises for additional witnesses.  The employer requested that we issue a written order.  We here memorialize our order.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
CONTINUANCE OF THE HEARING
8 AAC 45.070(a) provides, in part:

Hearings shall be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

8 AAC 45.074(b) provides, in part:

. . . A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when . . .


(L)  the board determines that despite a party’s due diligence, irreparable harm may result from failure to grant the requested continuance or cancel the hearing.

8 AAC 45.074(b) provides, in part:

Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection: 

(1) Good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible . . .

(F) a second independent medical evaluation is required under AS 23.30.095(k) . . .

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing . . .

 (L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.
8 AAC 45.092(j) provides, in part:

After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection.  If a party wants the opportunity to 
(1)  submit interrogatories or depose the examiner, the party must


(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner’s report, a notice of scheduling the deposition . . . .

The parties have the right to cross-examine the SIME physician, either in a hearing or deposition.  We note our regulations at 8 AAC 45.092(j) provides a 30 day window to request a deposition, as a part of the SIME process.  We also find the employee has the right to call rebuttal witnesses to surprising evidence, either at hearing or through deposition.  Although the employer’s attorney offered to attempt to extend her time before closing her practice somewhat, we find the extension could not realistically be expected to provide sufficient time to coordinate the schedules of the parties and the various physicians, and to conduct the depositions.  We find good cause to continue the hearing under 8 AAC 45.074(b)(1)(A),(F),(J)&(L).  Under 8 AAC 45.070(a), we will continue and reschedule this hearing.  We preserve the employee’s Affidavit of Readiness for Hearing, and simply reschedule the hearing on his claim.  We will refer this matter to our Board Designee, Richard Degenhardt to conduct a prehearing conference to reschedule the hearing.  

II.
THE WITNESS LISTS FOR THE HEARING ON THE EMPLOYEE’S CLAIM
8 AAC 45.065(a)(4) and 8 AAC 45.112 provides us with discretion to order witness lists.  As agreed by the parties in our hearing on October 9, 2008, we will preserve the witness lists originally filed for the scheduled July 8, 2008 hearing, to be used for the rescheduled hearing on the employee’s claims.  The parties may petition us if the need arises for additional witnesses.  We will retain jurisdiction over any disputes that may arise over this matter.    
ORDER

1.
The October 14, 2008 hearing on the employee’s claim is continued, under 8 AAC 45.070 and 8 AAC 45.074.  The employee’s request for hearing is not rendered inoperative, under AS 23.30.110(h).  We refer this matter to our Board Designee, Richard Degenhardt to conduct a prehearing conference to reschedule the hearing.  

2.
Under 8 AAC 45.065(a)(4) and 8 AAC 45.112, the witness lists originally filed for the scheduled July 8, 2008 hearing, will still govern the rescheduled hearing on the employee’s claims, in accord with the terms of this decision.  

Dated at Anchorage, Alaska on October   , 2008.





ALASKA WORKERS' COMPENSATION BOARD






William Walters, Designated Chairman






Patricia Vollendorf, Member






Janet L. Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHN R. ORCHITT employee / applicant; v. AT & T ALASCOM, employer; AT&T CORPORATION, insurers / defendants; Case No. 199826457; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October          , 2008.
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� 12/14/98 Report of Occupational Injury or Illness


� Dr. Downs’ 1/14/99 report at 1


� Id.


� 1/15/99 MRI interpretation


� Ms. Kantner’s 1/15/99 report at 2


� Dr. Swanson’s 2/23/99 Letter to Dr. Smith


� Dr. Ziskin’s 3/9/99 letter to Mr. Orchitt


� Dr. Ziskin’s 4/16/99 letter to Mr. Orchitt


� Dr. Sparks’ 5/17/99 report at 6


� Id. at 7


� Dr. Ziskin’s 8/2/99 report at 1


� Dr. Ziskin’s 8/2/99 report at 1-2


� Id. at 3-4


� Dr. Smith’s 8/3/99 report


� Dr. Smith’s 8/3/99 report


� Dr. Craig’s 8/28/99 report at 7


� Id. at 8


� Id. at 9


� Id. at 10


� Id.


� Employer’s 10/14/99 Controversion Notice


� Dr. Sparks’ 11/19/99 report at 8


� Dr. Sparks’ 11/19/99 report at 8


� Dr. Sparks’ 12/17/99 report at 1-2


� Dr. Smith's 3/29/00 letter


� Dr. Robinson's 9/27/00 report at 17


� Id.


� Id. at 17-18


� Dr. Coppel’s 9/28/00 report at 15-16


� Id. at 16


� Id.


� Id. at 16-17


� Dr. Amen's 11/8/00 report at 6


� Id.


� Id.


� Dr. Guy's 12/29/00 report at 1


� Dr. Sutton’s 11/8/01 report at 4, 8


� Id.


� Dr. Guy's 11/20/01 report at 7


� Dr. Guy's 3/24/02 report at 2


� Dr. Russell’s 2/19/03 report at 30.


� Id. at 30


� Dr. May’s 3/17/03 report


� Id. at 16


� Id. at 16-17


� Dr. Keene’s 3/31/03 report at 1


� Id.


� Id.  Note:  Because the reports of Drs. May and Keene were filed close in time to the hearing date in this matter, the Board offered to allow the employer an opportunity to cross examine the doctors, or leave the record open to supplement the record on these issues.  The employee also had Dr. May available at hearing for testimony.  The employer declined these offers.


� AWCB Decision No. 03-0118  May  29,  2003 at 2-11.


� AWCB Decision No. 03-0118  May  29,  2003 at 35-36.


� Decision on Appeal, 3AN-03-08276 CI (Alaska Superior Court, August 23, 2005).


� 161 P.3d 1232 (Alaska 2007).


� Dr. May report, June 21, 2003.


� Id.


� Id.


� Id.


� Id.


� Id.


� Prehearing Conference Summaries, March 12, 2008, and May 8, 2008.


� Prehearing Conference Summary, March 12, 2008.


� Dr. Binder, (and Drs. Klecan, and Shults who are to follow) are employed by “Abeton, Beyond Question” of the Abeton Group, a firm which provides litigation expert witnesses.  


� An employer’s medical evaluation (“EME”), under AS 23.30.095(e).


� Dr. Binder EME report, May 30, 2008.


� Id.


� Id.


� Id.


� Id.


� Dr. Shults EME report, August 19, 2008.


� Id.


� Id.


� Id.


� Id.


� An SIME, under AS 23.30.095(k).


� Prehearing Conference Summary, July 2, 2008.


� Dr. May report, July 19, 2008.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Shults EME repot, August 19, 2008.


� Id.


� Dated June 17, 2008.


� Id.


� Dr. Turco SIME report, September 26, 2008.


� Dr. Turco SIME report, September 26, 2008.


� Dr. Turco SIME report, September 26, 2008.


� Id.  We additionally note that Dr. Russell filed a number of other items of correspondence concerning her unpaid bills.


� “Expeditied Motion to Continue,”  dated October 7, 2008.


� Affidavit of Steven J. Priddle, dated October 7, 2008.


� Opposition dated October 8, 2008.


� Memorandum dated October 7, 2008.


� Opposition dated October 8, 2008.
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