LINDA ROCKSTAD v. CHUGACH EARECKSON SUPPORT SERVICES

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                               Juneau, Alaska 99802-5512

	LINDA S. ROCKSTAD, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

CHUGACH EARECKSON SUPPORT 

SERVICES,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200320305
AWCB Decision No.  08-0208
Filed with AWCB Anchorage, Alaska

on November 6, 2008


On October 8, 2008, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ several petitions.  These included the employee’s Petition to Strike Impartial Medical Opinions, Inc.’s 2006 medical evaluation reports from the SIME
 binders and case record; Petition to Strike Dr. Fuller’s report dated April 23, 2008, and Dr. Glass’s report of May 22, 2008 from the SIME binders and case record; and her two Petitions to Certify Employer to the Superior Court for Contempt under AS 44.62.590.  The employer petitioned to exclude an October 2002 incident report from the SIME binders.  The employee attended with her non-attorney representative Mary Thoeni.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on October 8, 2008.

ISSUES

1.
Under AS 23.30.135(a) or AS 23.30.155(h), should the Board strike the February 20, 2006 Employer Medical Evaluations (“EME”) prepared by Impartial Medical Opinions, Inc. (Drs. Fuller, Glass and Reimer) from the SIME binder and case record?

2.
Should the Board strike the April 23, 2008 supplemental EME report from Dr. Fuller, and the May 22, 2008 supplemental EME report of Dr. Glass, from the SIME binder and case record under AS 23.30.135(a) or AS 23.30.155(h)?

3.
Should the Board certify the employer to the Superior Court for a finding of contempt for alleged discovery and other abuses, under AS 44.62.590?

4.
Did the Board Designee abuse his discretion under AS 23.30.108(c), 8 AAC 45.065 and 
8 AAC 45.092(h), by admitting Bates-stamped page # 1254, the October 2002 incident report, into the SIME binder?




CASE HISTORY AND SUMMARY OF THE EVIDENCE

I. Brief Factual and Procedural Background.

Employee was employed by Chugach Eareckson Support Services (“CESS”), which  provided support services to Eareckson Air Base on the Aleutian Chain in Shemya, Alaska.  The only medical provider in Shemya was the Shemya Clinic.  Medical providers at the clinic were employees of the employer. This cause of action arose from a work injury reported to the Shemya Clinic by the employee on August 4, 2003.
  The employee reported increased right thumb and wrist pain after beginning an administrative position with the employer, which required typing and computer work.
  Prior to the August 4, 2003 report of injury, as a Food Service Worker for the employer, the employee had been treated at Shemya Clinic for complaints of right elbow pain and occasional right wrist pain.
  The employee at that time reported experiencing right elbow pain when lifting dishes off the conveyor belt at work.

This case is before the Board for prehearing matters for the fifth time.  In four previous decisions, spanning 169 pages, the Board has been called upon to rule on a number of disputes, many discovery-related, that the parties should have resolved informally but chose instead to litigate.  Among the purposes of the Alaska Workers’ Compensation Act (“Act”) is to ensure the “quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers.”
  Process and procedure before the Board is intended to be “as summary and simple as possible.”
  This case has instead followed an unnecessarily long and tortuous path.  Neither of these parties has been well-served by the protracted nature of this litigation.  Absent a compelling procedural issue, the prehearing litigation ends with this decision.  This case will be set for a hearing on the merits on the Board’s motion pursuant to AS 23.30.135(a) at the earliest possible date after the Board receives the SIME reports in this case.

The employee’s medical history has been set out in detail in our prior decisions and is incorporated herein by reference.
  The procedural status of the case at the time of each of the previous decisions has also been addressed.  

In the Board’s four prior decisions we (1) ruled the employer’s medical evaluation or “EME” reports will be admitted at hearing;
 (2) granted the employee’s request for a Second Independent Medical Examination (“SIME”);
 (3) ordered the employer to produce copies of its surveillance videos for the employee;
 and (4) decided that subject to authentication, the surveillance videos will be admissible evidence at hearing.
  This list by no means exhausts the issues the Board has been called upon to decide.  Moreover, since the Board last deliberated on pending matters in this case on June 4, 2008,
 the parties have raised a multitude of other issues in three separate prehearing conferences before the Board Designee. We summarize here only those matters necessary to decide the issues before us now.

The Board issued its fourth and most recent decision in this case on July 1, 2008.  On July 2, 2008, the employee filed a Petition to Strike the updated reports of EME physicians Dr. Fuller and Dr. Glass, dated April 23, 2008 and May 22, 2008, respectively, from the SIME medical binders and the case record.  On July 14, 2008, she filed a Petition to Strike Impartial Medical Opinions, Inc.’s (Drs. Fuller, Glass and Reimer) original EME reports of February, 2006 from the SIME binders and case record.  On July 21, 2008, the employee filed her first petition to certify facts for a contempt finding  to the Superior Court for alleged discovery and other abuses.  On August 21, 2008, the employee filed a second petition to certify facts to the Superior Court for a contempt finding, and on September 2, 2008, she filed a Petition for Investigation of Facts Reflecting Fraudulent Conduct.  The employee seeks a stay of the SIME she requested until the Board resolves the issues she has raised in her four pending petitions.

The employer filed Answers and Oppositions to the various petitions.  The employer seeks removal of Bates-stamped page #1254
 from the medical binders to be sent to the SIME physicians, and asks for clarification on the Board Designee’s authority to determine the contents of the SIME binders.
  The employer argues the employee continues to engage in the same tedious litigation behaviors over which the Board has previously expressed frustration, and her actions warrant an admonition.

A prehearing conference to address all of these issues was held on September 18, 2008.  The Board Designee referred the Petition for Investigation of Facts Reflecting Fraudulent Conduct to the Workers’ Compensation Fraud Division for investigation.  The remaining petitions were set for oral hearing, which took place on October 8, 2008.

II.  Summary of the Relevant Evidence and Arguments.

A.  The EME Reports.

The employee participated in an EME in February, 2006, conducted by Doctors Fuller, Reimer and Glass, respectively an orthopedic surgeon, a neurologist, and a psychologist, of Impartial Medical Opinions Inc., as required of the employee by AS 23.30.095(e).   In 2008, after an additional records review, Doctors Fuller and Glass provided updates to their 2006 reports, which have also been filed as Medical Summaries for the Board’s consideration under 8 AAC 45.052(a).  Thereafter, under AS 23.30.095(k), the employee requested a SIME.  Over the employer’s objection the SIME request was granted by the Board.
  The SIME binders have been prepared according to 8 AAC 45.092(h) and are ready for delivery to the SIME physicians.  

The employee argues the Board should exclude both the original and the updated  EME reports  from the case record and from the SIME binders, again asserting: (1) the reports are based on incomplete medical records;
 and further contending (2) the authenticity and validity of the MMPI-2 results reported by Dr. Glass are suspect; (3) the employer has failed to provide proof of authentication and validation of the MMPI-2 results;
 and (4) the employer has failed to produce Drs. Fuller, Reimer and Glass for cross-examination.
   In her hearing brief the employee further argues that the updated EME reports should be excluded from the case record and the SIME binders because: (5) the EME reports were based in part on the EME physicians’ viewing of unauthenticated surveillance videos; (6) surveillance videos are not the type of evidence customarily relied upon by doctors in rendering medical opinions; and (7) Dr. Fuller’s report include misstatements of fact.
 

The employer responds that the Board previously ruled on the propriety of including the 2006 EME reports in the case record, that the Board’s reasoning applies equally to inclusion of the EME reports in the SIME binders, and no reason exists for the Board to modify its previous decision.
 

B.  Alleged Discovery Abuses.

In two petitions the employee seeks an order from the Board certifying facts to the Superior Court under AS 44.62.590 to support a finding that the employer engaged in discovery and other abuses and should be found in contempt.
  Specifically, the employee alleges the following abuses: (1) “Employer has not provided privilege logs identifying the documents [previously withheld as privileged] as order (sic) in D & O 08-0124, dated 07/01/08;” (2) “Employer has not supplemented discovery responses;” (3) “Employer provided invalid job description to the rehabilitation specialist;” (4) “Employer misrepresented fact regarding the Medical Summary filed and served on 7/09/07;”
 and (5) “Employer failed to meaningfully comply with Board order requiring Employer to provide a privilege log.”
 With respect to this last allegation, the employee argues the privilege logs provided are wholly inadequate in identifying the documents withheld, and should specifically include a sequential numbering, the date of origin of the withheld document, the type of document (whether letter, memo, report or handwritten note), the author, the intended recipient, the names of all individuals who received copies of the document, the type of privilege asserted, and the current location of the document.

The employer responded to each of the employee’s allegations.  In response to allegations (1) and (5) above, the employer states the privilege logs ordered produced by the Board’s July 1, 2008 Order were produced on August 18, 2008, contain sufficiently identifiable information, and the employee’s arguments are without foundation.
 The employer notes the employee’s petition for contempt for failure to produce a privilege log was filed less than 3 weeks after the Board order to prepare it. The employer asserts it is supplementing discovery responses, the Board’s production order contained no deadline for producing privilege logs or supplementing discovery which was violated, and employee’s petitions were filed without making any effort to address the matters informally before filing petitions for contempt.  The employer argues the employee’s allegations (3) and (4) above lack sufficient detail or information to which it can meaningfully respond.
  

The record reflects the employer prepared and transmitted the privilege log to the employee by letter dated August 18, 2008, stating: 

“Enclosed is the privilege log which encompasses the items withheld from production of adjuster file materials.  I expect to obtain supplemental adjuster file materials this week, but due to an upcoming trip and a busy schedule, I may not be able to process it for production to you for another 2-3 weeks.”
  

On August 21, 2008, the employer filed her second petition for a contempt certification, alleging  the privilege log provided did not “meaningfully” comply with the Board’s July 1, 2008 Order.

On September 8, 2008, the employer produced another approximately 1,600 pages of supplemental adjuster file materials as well as a supplemental privilege log,
 stating:

I write separately concerning the supplemental discovery responses in order to transmit certain bates-stamped documents and a privilege log.  As the privilege log indicates, documents # 413-496 were withheld from the supplemental adjuster file materials.

Items bates-stamp numbered 413, 417 and 494 are hereby produced in their redacted form.

Several other pages are also hereby produced to you in full.  These documents are bates-stamp numbered 443-444.

The remainder of the documents are withheld in full.

C. The SIME Binders.

Employee now asks that the SIME we ordered upon her request in our April 24, 2008 Decision and Order, AWCB Decision No. 08-0075, be stayed “until the Employer produces IME report(s) based on a complete medical binder;”
 and “until the Employer produces the Employee requested discovery necessary to substantiate the occurrence and validity of the alleged psychological testing.”
  Employer argues no good reason has been given to stay the SIME.

The Employer seeks a ruling on the propriety of inclusion in the SIME binders of Bates-stamped page #1254, purportedly a contemporaneous one paragraph writing by the employee describing an assault the employee suffered at the hands of a CESS co-worker on October 12, 2002, when the co-worker grabbed her by her wrists at an off-duty party.  At a June 18, 2008 prehearing conference the Board Designee  refused to include the writing in the SIME binders because it was not a medical record.
  Later the same day, between 3:00 p.m. and 4:15 p.m., the employee visited Connie Judd, ANP, her psychotherapeutic provider since June 27, 2005, for a psychiatric update.
  At this medical appointment the employee apparently spoke of the October 12, 2002 incident to Nurse Judd.   Judd mentions the incident in her report under “History of Present Illness,” and under “Clinical Summary.”
 At the bottom of page 7 of Judd’s 7-page June 18, 2008 typewritten chart note, an unidentified person has handwritten “Attachment: 10/12/02 Patient Journal Note of event.”  The 10/12/02 incident report is attached to the Judd chart note, is Bates-stamped page #1254 and is contained in the employee’s proposed “Linda Rockstad Supplimental (sic) SIME Medical Records.”
  It is this attachment the employer seeks to exclude from the SIME binders.

The Employer argues that whether or not non-medical evidence should be included in the SIME binders is a matter for the Board’s discretion, not for a Board Designee at a prehearing conference.
  Ultimately, the employer seeks to exclude from the SIME binder Bates-stamped page # 1254.  Alternatively, the employer seeks leave to have its EME physicians examine a variety of other non-medical evidence, including surveillance videos, deposition testimony, and a C & R, to then attach these items to and discuss them within an updated report, and thereby convert other “non-medical evidence” to “medical evidence” for inclusion in the SIME binders.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Employee’s Petition to Strike EME Reports from Case Record.

In support of her petition to strike the February 2006 employer’s medical evaluation (“EME”) from the case record and the SIME binders, as well as to strike the 2008 EME update, the employee cites a plethora of alleged abuses.
 We note that this is the second petition by the employee to strike the 2006 EME report.  In our February 22, 2008 decision and order in this case, AWCB Decision No. 08-0028, we denied the employee’s petition to strike the 2006 EME reports from the case record.  The employee reasserts the arguments made in her initial petition to strike, which the Board denied.  However, in the instant petition to strike the employee raises an alternate argument, specifically, that the authenticity and validity of the MMPI-2 results are suspect and because Dr. Glass relied upon these test results, all updated EME reports should be stricken from the record and the SIME binders.

As an initial matter, we reaffirm our decision in AWCB 08-0028 to admit the 2006 EME reports, and for the same reasons stated therein, are unpersuaded by the employee’s arguments that we should exclude the 2008 updated EME  report from the case record.  As we explained in our earlier decision and order (“D&O”):  

The central question in most workers' compensation proceedings is the cause, nature, and/or extent of Employee's injury. In the typical case, medical records and doctors' reports are the most relevant and probative evidence on these issues…” [citation omitted]

Our statute and our case law strongly favor the development of an inclusive medical record for our consideration. Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure…” [citation omitted]
Both AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure parties obtain the relevant evidence necessary to litigate or resolve their claims [citation omitted]. AS 23.30.095(e) grants employers the right to have injured workers examined by physicians of the employers' choosing…

Considering the statutory provisions and case law discussed above, we conclude that our record should be open to all evidence “relative” to a claim. That is, all evidence relevant or necessary to the resolution of the claim. This evidence is to be winnowed in the adversarial process of cross-examination and weighing in a hearing before the Board…[citations omitted].
We have examined the 2008 EME updated reports and considered the employee's criticisms. We find these reports are clearly evidence “relative” to the employee's claim.
  We do not find the reports cumulative, repetitious, irrelevant, or non-material, which would cause their exclusion under 8 AAC 45.120.   Rather, we find these reports are the sort of evidence we must weigh and consider in resolving the disputes and ascertaining the rights of the parties.
  A party is not entitled to have relevant medical evidence excluded simply because the party disagrees with its content.

Evidence that the EME opinions and reports were based on incomplete medical records, misinformation, reflect bias or are otherwise fallacious will be considered by the Board in light of all of the evidence.  The weight the Board assigns to the EME evidence will be determined accordingly, after a full hearing on the merits.  We have previously stated that if medical evidence is withheld from a physician in reaching his or her conclusions, “those conclusions may well be flawed.”
  The employee’s remedy if the EME reports are based on incomplete medical evidence is for her to demonstrate through direct evidence or cross-examination at hearing, that the EME physicians’ opinions are flawed as a result.
  The remedy is not for the Board to exclude the employer’s evidence from the case record.  To do so would run afoul of the intent of the legislature, which requires “hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.”
   

The employee’s allegations with respect to the EME reports are properly addressed at the hearing on the merits of this case, not at this time.
  The employee will have an opportunity to present evidence that she did not take the MMPI-2; the employer will have an opportunity to present evidence to confirm the employee did take the MMPI-2 relied upon by Dr. Glass.  Ultimately, the Board will make a finding on credibility under AS 23.30.122 in determining the weight to afford the EME reports of Dr. Glass.  Accordingly, the employee's petition to strike the 2008 updated EME reports from the case record is denied and dismissed.

Finally, we note that among the employee’s complaints is a claim that the Employer has failed to provide Doctors Fuller, Reimer and Glass for cross examination.  The right to cross-examination, of course, is a due process right provided under our statutory and regulatory scheme.  Our regulation 8 AAC 45.120(C) provides:  

Each party has the following rights at hearing: 

  (1) to call and examine witnesses;

  (2) to introduce exhibits;

  (3) to cross-examine opposing witnesses on any matter relevant to the issues 

       even though the matter was not covered in the direct examination;

  (4) to impeach any witness regardless of which party first called the witness

       to testify; and

  (5) to rebut contrary evidence. (Emphasis added).

Under Richards v. Fireman’s Fund,
 the employee is cautioned that a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.  We find there is no indication that a proper cross-examination request has been made.  The Board will retain jurisdiction over this issue should the employee properly request cross-examination and the employer fail to provide the EME physicians for cross-examination.

II.  Employee’s Petition to Strike EME Reports from SIME Binders.

Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy for a claimant’s benefit
 with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.
AS 23.30.135(a) provides, in part:

In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical  or formal rules  of procedure,  except as  provided in this chapter.   The board may make its investigation  or inquiry  or  conduct  its  hearing  in  the manner  by which it may best ascertain the rights of the parties. . . . 

AS 23.30.095(k) provides in pertinent part:


In the event of a medical dispute regarding determinations of causation … or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.
AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. (Emphasis added).

8 AAC 45.092 provides in pertinent part:

(h)  If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct

(1) a party to make two copies of all medical records, including medical providers’ depositions…

The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed the Board’s authority to order an SIME under AS 23.30.095(k) and 
AS 23.30.110(g).  With respect to AS 23.30.095(k), and referring to its decision in Smith v. Anchorage School District,
 the AWCAC affirmed the purpose of an SIME is to assist the board in resolving a significant medical dispute.
  “[T]he SIME physician is the board’s expert” 
 

We have long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage,
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion when we determine a second independent medical evaluation will assist us in investigating and deciding medical issues in contested claims.  AS 23.30.155(h) mandates that the Board follow such procedures as will best “protect the rights of the parties.”

Our regulation at 8 AAC 45.092 requires “all medical records, including medical providers’ depositions” be included in the SIME binders.
  We have held that EME reports are “medical records” within the meaning of 8 AAC 45.092 and should be submitted to SIME physicians.
 Accordingly, we find the medical evaluation reports  produced  by Impartial Medical Opinions, Inc. in 2006 and 2008 are “medical records” within the meaning of the Act.  We find it will  assist the Board in its investigation and understanding of the medical issues in this case for the SIME physicians to review the reports of the EME physicians along with all of the other medical records in this case.  We conclude the EME reports are properly included in the SIME binders.  

In making this ruling we recognize, as the employee argues, that the 2008 updated EME reports are based, in part, on the EME physicians having viewed the employer’s surveillance videos.  We further understand the surveillance videos have not yet been authenticated.  In our February 22, 2008 decision in this case we acknowledged employee’s objection that the surveillance videos were edited and thus not a reliable picture of her disability, and the employer’s assertion the videos were not edited.
  We reviewed the surveillance videos in February, and while not finding great significance in the employee’s use of her right arm, found the videos and related reports relevant to the employee’s physical capacities.
  

Whether the surveillance videos should be sent to the SIME physicians has not been raised as an issue before the Board and the videos have not been included in the SIME binder.  However, if a SIME physician requests that he be provided a copy of the videos in order to consider and critique the EME report, or for any other reason, the Board Designee is instructed to provide the videos as requested.

The Employee’s petition to strike the EME reports from the SIME binders is denied and dismissed.

II. Employee’s Petitions for Certification to the Court for a Finding of Contempt.

AS 23.30.005(h) states:

[t]he superior court, on application of the department, the board or any members of it, shall enforce the attendance and testimony of witnesses and the production and examination of books, papers, and records. 

AS 44.62.590 provides:

(a) In a proceeding before an agency, the agency shall certify the facts to the superior court in the judicial district where the proceeding is held if a person in a proceeding 

     (1) disobeys or resists a lawful order;

     (2) refuses to respond to a subpoena;

     (3) refuses to take oath or affirmation as a witness;

     (4) refuses to be examined; or

     (5) is guilty of misconduct at a hearing or so near the hearing as to obstruct the proceeding.
(b) Upon certification under (a) of this section, the court shall issue an order directing the person to appear before the court and show cause why the person should not be punished for contempt. The order and a copy of the certified statement shall be served on the person.

In the Board’s July 1, 2008 Decision, the Board ordered inter alia:






          ***

2. If the employer has, in the past, not provided documents to the employee based upon the attorney-client privilege or work product privilege, it shall provide a privilege log identifying the documents not provided.  If, in the process of supplementing its discovery responses the employer withholds documents based upon the attorney-client privilege or work product privilege, it shall provide a privilege log identifying the documents not provided.

3. If the employer possesses a job description, which describes the job held by the employee at the time of her injury, it shall be produced within 14 days of issuance of this decision and order.

On July 21, 2008, the employee filed her first contempt petition, requesting that the Board make factual findings and certify those facts to the Superior Court under AS 44.62.590, in order that the employer/insurer or its attorney be required to show cause why it should not be held in contempt for its actions before the Board.  Specifically, the employee asks the Board to find the employer (1) failed to comply with the Board’s July 1, 2008 order requiring the employer to provide a privilege log; (2) failed to supplement discovery responses pursuant to an agreement reached at the April 28, 2008 prehearing conference; (3) provided an invalid job description to the rehabilitation specialist in violation of a Board order; and (4) misrepresented a fact regarding the Medical Summary filed and served on 7/09/07.
 

A. Privilege Log.

Based on our review of the record and of the privilege logs specifically, the Board finds the employer prepared and delivered to the employee on August 18, 2008, an 8-page, single-spaced, privilege log, identifying 421 separate documents from the adjuster’s file, contained on 412  Bates-stamped pages, which had been previously withheld as privileged documents, from “several thousand” documents earlier produced.
  For each of the 421 documents the privilege log noted the date of the document withheld, a description of the document,
 and the objection to production asserted.
  The objections raised by the employer included Attorney-Client Privilege, Work Product, Mental Impressions, Reserves, and for one document, number 57, Relevance.  For many of the documents more than one objection was asserted.  For 51 of the documents no objection was raised and the document was produced.  Eight of the pages contained filed Medical Records which had already been produced with Medical Summaries.  

We find that in its September 8, 2008 supplemental discovery response, the employer produced approximately 1,600 additional pages from the adjuster’s file.  Of those pages, the employer objected to the disclosure of 78 pages in a 2- page, single-spaced privilege log, citing Attorney-Client Privilege, Work Product, Mental Impressions and  Reserves.  Five pages previously withheld were produced in full.

The employee argues that the privilege logs provided inadequately identify the documents withheld, and should specifically include a sequential numbering, the date of origin of the withheld document, the type of document (whether letter, memo, report or handwritten note), the author, the intended recipient, the names of all individuals who received copies of the document, the type of privilege claimed, and the current location of the document.
  

From our review of the privilege log, however, and contrary to the employee’s allegations, we find the privilege log is sequentially numbered, includes the date of origin of the withheld document, indicates the type of document identified as either  an adjuster note, email, attorney letter, etc., and clearly asserts the privilege or other objection relied upon.  Both transmittal letters indicate the documents listed are located in the insurance adjuster’s file.  We find the log sufficiently identifies the author and/or recipient in the document description as “adjuster note,” “adjuster fax,” “adjuster summary report,” “attorney letter,” “attorney fax,” “attorney memo.” Emails withheld under the attorney-client privilege are obviously between attorney and client. We conclude the employer substantially complied with the Board’s order that a privilege log be produced.    

 The Board further finds the employer’s efforts to construct the privilege log from the documents contained in the adjuster’s file were not untimely given the number of documents through which the insurance adjuster and its attorney were required to sift.  Moreover, the order for production of a privilege log contained no timetable for production.  The employee has cited no prejudice and we find no prejudice to the employee from the employer’s August 18, 2008 production.  We conclude the employer produced the privilege log within a reasonable time after the Board’s order.  We find the privilege log contains sufficient information to be meaningful.  We conclude  the employer’s construction and production of the privilege log did not violate a Board order, and no certification of facts for a contempt finding is warranted.  

The Board further finds the objections to disclosure raised by the employer:  Attorney-Client Privilege, Work Product, Mental Impressions and Relevance, are recognized, legitimate objections to production or admissibility of documents.
  However, the Alaska Supreme Court has previously determined that attorney-client privilege and the work product doctrine do not protect the existence and amount of loss reserves from discovery when they are relevant, absent a showing the documents in question were prepared at the direction of an attorney.
  The employer has withheld four documents it designates solely as “Reserves.”
  We conclude that upon a showing of relevance by the employee for these documents, and absent some showing that the documents in question were prepared at the direction of the employer’s attorney, these four documents may be discoverable.  Within 10 days of issuance of this D & O, the employee, if she still seeks production of these four documents, shall file a memorandum of no more than two pages in length, detailing the relevance, if any, of the documents sought.  Within 3 days of receipt of the employee’s memorandum, the employer shall file its response with the same page limitation.  We will rule on this limited discovery request on the written record summarily.  This will not delay scheduling of the SIME by the Board Designee.  

In all other respects, the employee’s petition for certification of facts for violation of a Board order is denied and dismissed.

B.  Discovery Supplementation.

The employee’s second argument for a contempt certification  is based on the employer’s alleged failure to supplement discovery responses in violation of the April 29, 2008 Prehearing Conference  Summary, which provided:  “The parties agreed that any new information collected in the employer’s file will be provided to the employee every three months, and that the employer shall file any information relating to medical records through a medical summary…Parties will proceed in accordance with this prehearing conference summary.”
  

On July 21, 2008, the employee filed her first petition for a contempt certification for the employer’s failure to update discovery.  We find the employee’s July 21, 2008 contempt petition was filed less than three months from the PreHearing Conference at which three month intervals for discovery supplementation were agreed upon.  We find the employer produced a privilege log in the first instance on August 18, 2008 and supplemented those responses.  We find the employer supplemented its earlier discovery responses by producing an additional 1,600 pages of materials, and updated the privilege log on September 8, 2008.  We reaffirm our finding that the employers’ initial delay was not untimely considering the number of documents involved.  We find the employee has suffered no prejudice from the timing of the employer’s responses.  We find the employee’s petition was in this respect premature and unnecessarily litigious.  The employee’s petition for a certification of facts to the Superior Court for an alleged failure to timely supplement discovery is denied and dismissed.

C.  Job Description.

The employee’s third allegation of abuse in support of her efforts to obtain a contempt finding is the employer’s alleged failure to provide to the rehabilitation specialist a correct job description for Food Service Worker, the title under which the employee was hired by the employer.
  The employee asserts that the job description provided differed markedly from the duties, experience, training and physical requirements of the job the employee actually performed as a Food Service Worker at the employer’s remote Shemya site.
  

If there is any discrepancy between the job description provided by the employer and the employee’s understanding or performance of the duties she performed as a Food Service Worker, this is an issue she should address with the rehabilitation specialist.
  Moreover, the Board’s July 1, 2008 D&O provided in pertinent part:

3.  If the employer possesses a job description, which describes the job held by the employee at the time of her injury, it shall be produced within 14 days of the issuance of this decision and order. (Emphasis added).

At the time she reported a repetitive stress injury on August 4, 2003, the employee was in an administrative position with CESS, requiring typing and computer work.
  The record suggests that it was prior to the repetitive stress injury reported in August, 2003 that she was employed as a Food Service Worker.
  The Board’s order involved production of a job description, if indeed one existed, for the job the employee was performing at the time of her injury.  Since the employee’s argument here concerns the job description for Food Service Worker, a position the employee held prior to the time of injury, there has been no showing the employer violated a Board order or engaged in any of the actions for which a certification of facts is warranted under AS 44.62.590.  The employee’s petition for a certification of facts to the Superior Court for allegedly providing an erroneous job description to the rehabilitation specialist is denied and dismissed.

D.  Misrepresentation of Fact

The employee’s fourth and final allegation in support of  her petition for certification of facts to the Superior Court is her claim that the employer misrepresented a fact to the Board.  The employee bases her allegation on a sentence in the Board’s July 1, 2008 Decision, where it summarized representations made to it by the parties.  The sentence upon which the employee relies provides:  “The employer noted that original reports from Dr. Hinman, dated April 3, 2007 and May 2, 2007, were filed with the Board with the employer’s medical summary of July 9, 2007.”
  The employee posits that the original reports from Dr. Hinman were filed on the employee’s Medical Summary of June 28, 2007, not, as the Board states was represented to it by the employer, in the employer’s July 9, 2007 medical summary.  

The employee does not explain the relevance of this discrepancy, nor does she cite any prejudice to her resulting from any misrepresentation if indeed there was any.  There is no indication the statement she regards as false was a mistake by the employer, or by the Board’s restatement of the evidence presented to it. Nor is there a suggestion that if there was indeed a misstatement, it was deliberate, and was made with an intent to mislead on the part of the employer.  As the parties well know, the pleadings and medical records in this case are voluminous, now filling four banker’s boxes.  This discrepancy is by all appearances immaterial.  The employee’s petition for a contempt certification based on this apparently insignificant fact is frivolous at best.   The employee is admonished that further petitions to the Board for trivial matters such as this will not be favorably received.  The petition is denied and dismissed.  

IV.
Employer’s Petition for Clarification Pertaining to Preparation of SIME Binders.

The employer contests the Board Designee’s inclusion in the SIME binders of a one paragraph incident report from October 12, 2002, in which the employee describes an off-duty assault by a co-worker who grabbed the employee by her wrists.  The incident report was attached to a June 18, 2008 chart note from the employee’s psychiatric nurse practitioner, Connie Judd, ANP.  The employer does not contest the Board Designee’s authority to include “medical records” in the SIME binder.  It argues, however, the October 2002 incident report attached to Judd’s June 18, 2008 chart note is not a “medical record,” and the Board Designee erred by including it in the SIME binder. The employer further contends that under the Board’s past practice, “non-medical” evidence will be included in the SIME binder only at the  Board’s, not the Designee’s, discretion.  

The employer notes, and the record reflects, the Board Designee initially found the incident report was not a “medical record” under AS 23.30.092(h) and  refused to include it in the SIME binder.
  The employer asserts that following the Designee’s exclusion of the report, the employee took the report to her psychiatric nurse practitioner, who then attached it to a chart note in aid of the employee’s effort to have  “non-medical” evidence included in the SIME binder.  When the employee later presented the incident report as an attachment to Judd’s June 18, 2008 chart note, the Designee was persuaded it had become a “medical record” and held it would be included in the SIME binder.
  The employer argues that if the 2002 incident report is allowed in the SIME binder, the employer should be granted leave to have its EME physicians examine a variety of “non-medical” records, and thereby convert them to “medical records” for inclusion in the binders.

Our regulation at 8 AAC 45.065 confers broad authority on the Board Designee:

8 AAC 45.065. Prehearings. (a)….At the prehearing, the board or designee will 

exercise discretion in making determinations on 

     (1) identifying and simplifying the issues;

     (2) amending the papers filed…

     (3) accepting stipulations, request for admissions of fact…

     (4) limiting the number of witnesses, identifying those witnesses,…and


                                   ***

     (15) other matters that may aid in the disposition of the case.

(b) The designee will, in the designee’s discretion, conduct prehearings 

or settlement conferences without the presence of the board members.(Emphasis

 added).

Among the powers the Board has conferred on its designees, we have delegated broad authority pertaining to SIMEs.  Many of the Board Designees’ SIME powers are specifically identified in our regulations at 8 AAC 45.092.
  We have held that an SIME is an administrative tool meant to facilitate the resolution of disputed claims.
  It is an evaluation controlled and governed by the Board, in reliance upon the exercise of discretion by its designees.
  Under 8 AAC 45.093(h)(1), the Board Designee will direct the parties to construct the SIME binders to include “all medical records, including medical provider depositions.”  However, we find that if a dispute exists amongst the parties regarding records or other evidence to be included in an SIME binder, that dispute must come before the Board for a determination.

We have previously held that the abuse of discretion standard applies to Board Designee decisions regarding SIME issues.
  Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act (“the Act”), the Alaska Supreme Court has interpreted this phrase to mean “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  In addition,  an administrative agency’s failure to apply the controlling law may also constitute an abuse of discretion.
  The Alaska Administrative Procedure Act provides another definition for courts to utilize in deciding appeals of administrative agency decisions.  It contains terms similar to those utilized in the definition of “abuse of discretion,” but also includes the following reference to the “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal, Board decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard enumerated above, which incorporates the substantial evidence test.  As such, the Board applies the substantial evidence test to its own review of board Designee decisions.
  “Substantial evidence” is defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
  In applying the substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . .must be upheld.”

Applying the substantial evidence standard, we find the Board Designee abused his discretion by including the October 2, 2002 incident report as a “medical record” in the SIME binder.  The October 2, 2002 incident report reads as follows:

At around 10:30 p.m., I got up from the table to dump my trash and leave the party.  Mr. Don DeArmoun came over to me and grabbed both of my wrists and told me he wanted to dance with me.  I told Mr. Don De Armoun NO!  I told him I was leaving the party.  I ask (sic) him to let me go, but he did not.  He then asked to dance with me again, I told him NO!  I wanted to go home and go to bed.  All this time he still has (sic) both of my wrists and he would not let go.  Mr. Don De Armoun then asked if I would have a drink with him.  I told him NO!  I just wanted to go back to my room and go to bed. No one at the party came over to help me; finally Sharry Christianson came over to help me get loose from Mr. Don de Armoun.  Sharry asked Mr. Don De Armoun to let me go, he would not let me go, so she then had to pry Mr. Don De Armoun’s hands off me, which took a few minutes.  After that I ran out of the dayroom and went to my room. I felt very uncomfortable, intimidated, and very embarrassed.  I reported this to Pete Torcchiaro, my supervisor at that time, and I gave a copy of this statement to him.  Pete told me that he would fax a copy of this statement to the site administer (sic), Mary McCully, on Monday, Oct. 14, 2002.

In light of the record as a whole, we find the above incident report is not a “medical record” as that term is intended under the Act.   It is an incident report of an off-duty altercation at a remote work site, the purpose of which has not been fully disclosed, occurring some 10 months prior to the work injury which forms the basis of this action.  We find from the contents of the incident report that it was provided to the employee’s supervisor, to then be forwarded to the employer’s site administrator.  We find the employee makes no mention of injury or pain resulting from the co-worker grabbing her wrists on this occasion, and we conclude the employee did not intend this to be a report of injury.
  We further find from Nurse Judd’s June 18, 2008 chart note that the employee has been her psychiatric patient since June 27, 2005.
  We find the reason for the June 18, 2008 consult was “routine update of evaluation and treatment plan.”
  We find the medical appointment upon which the chart note was based occurred on the very day the Board Designee initially excluded the incident report from the employee’s supplemental SIME binder because her found it did not constitute a “medical record.” 

Nurse Judd, in the “HISTORY OF PRESENT ILLNESS” portion of the June 2008 chart note states:

Please refer to extensive patient history available in chart. Initial Health Behavior Assessment was done by Lois Michaud, PhD in 2005 and the initial Psychiatric Intake was done by the undersigned…Also see Attachment dated 10/12/02.  Medical history remains about the same as in above Evaluations. (Emphasis added).

We find from this last sentence that Nurse Judd did not consider the incident report from 2002 to add anything of significance to the employee’s medical history.  This finding is supported by Nurse Judd’s Psychiatric Summary from her initial intake appointment with the employee on June 27, 2005, at which the employee first reported the incident to Nurse Judd.
  We find from the June 18, 2008 chart note as a whole that Nurse Judd did not form or modify a medical opinion based on her reading of the 2002 incident report that day, but merely restated the employee’s rendition of those events.  We find the incident report does not lend any more information to the medical record than is already contained in Nurse Judd’s medical records dating back to 2005.  We find the employee will suffer no prejudice by exclusion of the incident report as the relevant portions of it are contained in Judd’s chart notes dating back to June, 2005.  

Based on the totality of the evidence, we find the employee was determined to have the 2002 incident report included in the SIME binder after the Board Designee refused to include it at the June 18, 2008 prehearing conference.  She either scheduled an appointment with Nurse Judd for later that day, or purposely brought the incident report to a scheduled appointment   in  a calculated attempt to have the incident report included in the SIME binder.  We find the incident report was not converted to a “medical record” as a result of its attachment to Nurse Judd’s chart note that day.  We conclude that in light of the record as a whole, the Board Designee did not have substantial evidence to label the October 2002 incident report a “medical record.”  We shall order the Board Designee to remove the incident report attachment from Nurse Judd’s June 18, 2008 chart note and the SIME binder and inform the SIME physician to disregard the reference in the chart note to “see Attachment.”

V.
Employee’s Request to Stay SIME.  

We granted the employee’s request for an SIME in our D&O of April 24, 2008, AWCB Decision

No.  08-0075,  over   the opposition of the employer.   The employee petitioned for a stay of  the 

SIME until the board ruled on the pending petitions.  She has had a stay of several months while

her petitions were set for hearing and this decision rendered.   The Board Designee is directed to

complete and transmit the SIME binders to the SIME physicians in accordance with this decision, set dates for the SIME examinations, and at the earliest possible date thereafter, set this

matter for a hearing on the merits.  

ORDER

1.
The employee’s Petition to Strike the 2006 EME Reports from the case record is denied and dismissed.

2.
The employee’s Petition to Strike the 2008 EME Update Report from the case record is denied and dismissed.

3.
The employee’s Petition to Strike the 2006 and 2008 EME reports from the SIME binder is denied and dismissed.  The 2006 and 2008 reports of Impartial Medical Opinions, Inc., Doctors Fuller, Reimer and Glass, shall be included as “medical records” in the  SIME binder under AS 23.30.095(k).  

4.
The employee’s Petitions to Certify the Employer to the Superior Court for findings of contempt under AS 44.62.590 are denied and dismissed.

5.
 The employee’s request to stay the SIME is denied and dismissed.

6.
 The Board Designee will make all necessary arrangements for the SIME to take place at the earliest possible date.  In so doing, the Board Designee is instructed to remove the October 2, 2002 incident report from the June 18, 2008 chart note of Nurse Judd.  The attachment to the June 18, 2008 chart note shall not be included in the SIME binder.  The Board Designee is directed to instruct the SIME physicians to ignore the reference to the attachment in the chart note.  The Board Designee is directed to notify the SIME physicians that copies of the surveillance videos will be provided for review only upon request.

7.
The Board Designee is instructed to schedule a prehearing conference to establish the date for the hearing on the merits of this claim at the earliest possible date, allowing the appropriate time for completion of the SIME report.

8.
We will retain jurisdiction in the event the employee properly requests cross-examination and the employer fails to provide the EME physicians for cross-examination.  

9.
We will retain jurisdiction over the employee’s discovery request for the four documents identified on the employer’s privilege log as “Reserves.”  If the employee still seeks production of these four documents, she shall file a memorandum of no more than two pages in length, detailing the relevance, if any, of the documents sought.  Within three days of receipt of the employee’s memorandum, the employer shall file its response with the same page limitation.  A decision will be made on the written record. 

Dated at Anchorage, Alaska on November 6, 2008.


ALASKA WORKERS' COMPENSATION BOARD
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Linda Hutchings, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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