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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GEORGE  HUNZIKER, 

           Employee, 

               Applicant

           v. 

PACIFIC DETROIT DIESEL ALLISON 

INC.,

          Employer,

          and 

LIBERTY NORTHWEST INSURANCE 

CO.,

           Insurer,

                Defendants. 

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200324096
AWCB Decision No.  08-0216
Filed with AWCB Anchorage, Alaska

on November 14, 2008.


On November 14, 2008, in Anchorage, we heard the employer’s petition for reconsideration.  On October 24, 2008, the employer requested reconsideration of the Board’s October 15, 2008 decision and order in this case, AWCB Decision No. 08-0188. Attorney Jeffrey Holloway represented the employer and insurer (“employer”).  The employee has not responded to the petition. We heard this petition on the basis of the written record, and closed the record when we met to consider the petition on November 14, 2008.


ISSUE

Shall we reconsider, under AS 44.62.540, of AWCB Decision No. 08-0188 (October 15, 2008)? 


SUMMARY OF THE RELEVANT EVIDENCE AND ARGUMENTS

The AWCB Board Decision No. 08-0188 (October 15, 2008) noted the following factual, medical and procedural history:

I. PROCEDURAL SUMMARY

The employee was injured on November 7, 2003, and filed a Report of Occupational Injury or Illness on February 12, 2004. 
 The employer filed a Controversion Notice on July 26, 2004, controverting all benefits based on the June 25, 2004 employer’s medical evaluation (“EME”).
  A Workers’ Compensation Claim (“WCC”) was filed on January 5, 2006, seeking permanent partial impairment (“PPI”), medical costs, transportation costs, interest, attorneys fees, and a second independent medical evaluation (“SIME”).
  The employer filed another Controversion Notice on January 27, 2006, controverting all benefits sought in the employee’s claim,
 and an Answer to the claim denying all benefits sought by the employee.
  On January 23, 2008, the employee filed an Affidavit of Readiness for Hearing,
 which was met with the employer’s Affidavit of Opposition on January 31, 2008.
 The parties filed a Compromise and Release Agreement on April 24, 2008,
 which was denied by the Board on April 29, 2008.

II. MEDICAL SUMMARY

The employee was injured at Pacific Detroit Diesel Allison while working at his job as a warehouseman on November 7, 2003.  The employee stated in his deposition:

I was stacking the battery shelf, and we had just got a delivery of… 8B batteries….  They’re these big truck batteries that are probably like three times bigger than normal car batteries, and approximate weight is 80 to close to 100 pounds….  As I was lifting it from the cart to put it on the rack, I felt a little twinge…in my back and shoulder area.

The employee testified that he told his supervisor that day and the injury was witnessed by another employee, Jim Russell.  The employee started to experience symptoms that afternoon and despite the symptoms, he testified he finished his shift.
  

On November 19, 2003, the employee sought medical treatment from Ernest Meinhardt, M.D., complaining of right shoulder and neck pain for one month.
  A cervical x-ray showed loss of curvature consistent with muscle spasm.
  The employee was given six weeks of physical therapy.
  On February 1, 2004, the employee filed a Report of Occupational Injury or Illness with the Alaska Workers’ Compensation Board.
  The employee does have a prior history of neck complaints after a motor vehicle accident in 1997, for which he was treated with medication, ice and heat, and kept off work for five days.

The employee was next seen by Susan Klimow, M.D., on January 5, 2004, who ordered an MRI
 of the employee’s cervical spine.  The MRI revealed:

 A left-sided disc protrusion at C4-C5 and C5-C6, a central right protrusion at C6-C7; the cord was mildly compressed at C5-C6 but retained normal signal; and due to the right sided disc protrusion at C6-C7, there is a recess narrowing at the area where the nerve exits this level to the arm.
  

On February 11, 2004, Dr. Klimow diagnosed the employee with paresthesias in the right upper extremity and hand, cervical radiculopathy, cervical pain, cervical herniated nucleus pulposus and disc protrusions, and cervical degenerative disc and joint disease.
  The employee was given information on a cervical steroid injection at right C7 single point root nerve block, and prescribed physical therapy.
  The employee was restricted to lifting fifty pounds occasionally and twenty pounds frequently, and directed to avoid continuous repetitive work above shoulder level.
  For the following four months, the employee participated in physical therapy, which resulted in some improvement in the paresthesias and numbness in the employee’s right arm, while working for the employer on light duty.

At the employer’s request, the employee has had two different employer medical evaluations (“EME”).  The first occurred on July 6, 2004, and was conducted by Paul Williams, M.D., Neurosurgeon, and Dejan Dordevich, M.D., Orthopedic Rheumatologist.
  After conducting a physical examination and reviewing the available medical records, the doctors concluded that the employee had a right rhomboid strain as a result of the work activities on November 7, 2003, that was resolved at the time of the examination.
  The doctors also found no evidence of cervical radiculopathy, and cervical disc protrusions at C5-6 and C6-7 that were degenerative in nature.
  Drs. Williams and Dordevich also opined that the employee’s disc protrusions at C5-6 and C6-7, and right lateral recess narrowing have not combined with the right rhomboid strain of November, 7, 2003, the employee needs no further medical treatment, and the employee is medically stable as of June 25, 2004, the date of the examination.
  Based on this EME, the employer controverted all workers’ compensation benefits on July 26, 2004.

The employee saw Dr. Klimow or her associates, Catherine A. Giessel, FNP-CS, and Michael L. Hansen, PA-C, at Independence Park Medical Services Inc. and the Alaska Spine Institute, for two years following the EME and was consistently treated for paresthesias of the right upper extremity and hand, cervical radiculopathy, cervical pain, and cervical herniated nucleus pulposus and disc protrusions.
  These medical professionals and other doctors at the Alaska Spine Institute continued to assert that the employee’s “discomfort is consistent with his injury.”
  The employee continued with sporadic physical therapy and daily pain medications, but consistently refused steroid injections.
   The employee continued to work for the employer until September of 2005, when he resigned.

The employee had another MRI on January 12, 2006, which, when compared to the previous MRI performed on January 14, 2004, found:

 The C3-4 mild central disc protrusion is a new finding resulting in new mild central canal stenosis; the C4-5 broad based posterior disc-end plate spur complex is new as well with new mild central canal stenosis at this level; broad based central disc-end plate spur complex at C5-6 was present on the prior examination and has become more severe during the interval, the degree of central canal stenosis has worsened as well.  

Radiologist Lawrence Tang, M.D.,’s opinion was that there was overall worsening of multilevel degenerative disc disease throughout the cervical spine with development of new levels of disc protrusion or posterior disc-end plate spur complex with worsening of multilevel central canal stenosis in the cervical spine.

In addition, dated as early as March 29, 2007, the record contains many Health Status Reports filed with the State of Alaska, Department of Health and Social Services, Division of Public Assistance.
   These reports show that the employee has applied for temporary assistance due to his condition’s interference with his ability to work, consistently report his ability to do only sedentary/light duty work part time, and document his cervical stenosis, degenerative disc disease, and herniated discs C3-C4, C4-C5, C5-C6, and C6-C7.
  Two of these reports also state that the employee’s condition may only respond to surgery.
  The employee testified at the hearing that he is currently being treated and that these treatments are being paid for by Medicaid.

The second EME was conducted on September 4, 2007, by Lance Brigham, M.D.  After conducting a physical exam and reviewing the available medical records, Dr. Brigham concluded that the employee had a history of cervical disc disease, temporarily aggravated by the injury of November 7, 2003; a history of documented C7 radiculopathy by EMG and disc protrusion at C4-C7 documented by MRI; and chronic opioid use for pain.
  Dr. Brigham also opined that the cervical disc disease is degenerative, and there were no signs of radiculopathy during his examination.
  In Dr. Brigham’s opinion, the November 7, 2003 injury is not a substantial factor in the employee’s current condition, the employee needs no further treatment and that any treatment received after June 28, 2004, was not reasonable or necessary.

On January 28, 2008, the employee saw William Erickson, ANP, for a second opinion after Michael L. Gevaert, M.D., of the Alaska Spine Institute authorized the employee to return to work on light duty.
  Mr. Erickson diagnosed the employee with chronic back pain and indicated he was unable to work.
  The employee saw Mr. Erickson again on February 7, 2008, and March 12, 2008,
  for his chronic neck pain and Mr. Erickson completed another Health Status Report Form for Alaska DHS stating that the employee is unable to work at all.

Mr. Hunziker also testified at the hearing that he continues to have symptoms including neck and right shoulder pain, that he is not working, and that Medicaid has been paying for his medical treatment related to his neck pain for two years.

In the Board’s Decision and Order issued October 15, 2008, the Board made the following order:


ORDER

1. The parties’ compromise and release is denied.

2. Workers’ Compensation Officer Faith White shall schedule an SIME with Thomas Gritzka, MD, in accord with the procedure in 8 AAC 45.092(h).

3. The Board’s questions outlined in this decision shall be used in the letter to the SIME physicians.

4. The parties shall proceed under 8 AAC 45.092(h) as follows:

a. All filings regarding the SIME shall be directed to Workers’ Compensation Officer Faith White’s attention.  Each party may submit up to five questions for each physician within 10 days from the date of this decision.  These questions may be used in the letter to the SIME physician.  If subsequent medical disputes arise prior to the Board’s contact with the SIME physician, the parties may request that the Board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The Board will then consider whether to include these issues.

b. The employer shall prepare three copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in three binders and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer’s possession regarding the employee.  This must be done within 10 days from the date of this decision. 

c. The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee’s possession.  If the binders are incomplete, the employee shall prepare four copies of the medical records missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file three of the supplemental binders with the Board, the three sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the fourth supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.  

d. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare four supplemental binders, as described above, with copies of the additional records and depositions.  The party must file three of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

e. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 10 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with the Board within 20 days from the date of this decision.

f. Other than the film studies which the employee hand carries to the SIME, and the employee’s conversation with the SIME physicians or the physicians’ offices about the examination, neither party shall contact the SIME physicians, the physicians’ offices, or give the SIME physicians anything else, until the SIME physicians have submitted their SIME reports to the Board.

g. If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers’ Compensation Officer Faith White and the physicians’ office.
5.  
We retain jurisdiction over the employee’s claim, and shall reevaluate whether the Compromise and Release is in the employee’s best interest upon receipt of the SIME report.

EMPLOYER’S PETITION FOR

RECONSIDERATION BY A NEW AND NEUTRAL HEARING PANEL

The employer filed its petition for reconsideration by a new and neutral hearing panel on October 24, 2008, arguing reconsideration is warranted based on the following allegations:

1. The Board violated the due process rights of the parties by ordering an SIME.

2. The Board abused its discretion by ordering an SIME when no current disputes exist.

3. The Board abused its discretion in not approving the Settlement Agreement and by finding that it was not in the best interests of the parties.

4. The Board’s pattern of due process violations against Pacific’s counsel’s firm necessitates reconsideration by a neutral panel.

The employer also makes several assertions in its Memorandum regarding factual errors in the Board’s decision.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The parties ask that the Board reconsider AWCB Decision No. 08-0188.  The Alaska Administrative Procedure Act at AS 44.62.450 provides, in part:

 (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employer’s petition for reconsideration, the Board has reexamined the record in this case, as well as our Decision and Order No. 08-0188 (October 15, 2008).  Because the employer alleges it has not been provided due process, and in order to protect the rights of all parties and ensure due process under AS 23.30.001(4), we have decided to grant reconsideration for the purpose of allowing the parties to present their arguments concerning the four issues for reconsideration as stated in the employer’s October 24, 2008 Memorandum in Support of the Petition for Reconsideration by a New and Neutral Hearing Panel.

ORDERS
1. The employee's petition for reconsideration is granted pursuant to AS 44.62.540.

2. The parties are directed to request a prehearing conference for the purpose of setting an additional date for oral argument.

3. The Workers’ Compensation Officer shall set a hearing date when all the same Board members who made up the original hearing panel are available to serve as the hearing panel.

Dated at Anchorage, Alaska on November __, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Judy DeMarsh, Designated Chairman






Patricia Vollendorf, Member






_____________________________________






Janet Waldron, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of GEORGE HUNZIKER employee/applicant; v. PACIFIC DETROIT DIESEL ALLISON, INC., employer; LIBERTY NORTHWEST INSURANCE CO., insurer/ defendants; Case No. 200324096; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November __, 2008.








Kim Weaver, Administrative Clerk
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