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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                     Juneau, Alaska 99811-5512
	JEROME C. DENNIS, 

Employee,

  Respondent,

v.

CHAMPION BUILDERS,

Employer,

AIG CLAIM SERVICES, INC.,

                         Insurer,

                                                  Petitioners.
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)
	         DECISION AND ORDER

         ON MODIFICATION

         AWCB Case No.  200413260
         AWCB Decision No.  08-0223
         Filed with AWCB Juneau, Alaska

         on November 18, 2008


On October 14, 2008, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard employer Champion Builders’ petition for modification of our order no. 08-0151.  The employee was represented by Tom Slagle.  The employer was represented by Krista Schwarting.  We closed the record to consider this petition on the basis of the written record, when we met on October 14, 2008.


ISSUES
Shall we modify our decision and order, AWCB Decision No. 08-0151 (August 22, 2008), in which we:


(1)   dismissed the employer’s defense under AS 23.30.110(c), and


(2) ordered the employer to pay the employee’s attorney fees pursuant to
AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

A hearing was held on the merits of the employee’s claim on April 15, 2008.  The facts of this case are more fully discussed in the “Summary of the Evidence” sections of the Board’s prior decisions in our Decision No. 08-0151 (August 22, 2008), which we incorporate by reference.  
In our August 22, 2008 decision and order, we denied the employer’s petition to dismiss, under application of AS 23.30.110(c), the employee’s claim for TTD and medical benefits.  We made the following findings of fact at pages 30-31 of Decision No. 08-0151, relevant to the employer’s Section .110(c) defense:

In this case, we find that the employee was not adequately informed by the board of the two-year deadline under Richard v. Fireman’s Fund.  The employee testified at hearing and in deposition that he was unaware what to do in response to the February 2005 controversion, and that he receive[d] no information from the WCO Dalrymple or other Division staff on the Section .110(c) time bar.  The record revealed the employee profoundly misunderstood the adversarial nature of a workers’ compensation proceeding, when he called the employer’s attorney seeking assistance for medical referral after dissatisfaction with medical services at SEARHC.
  The employee misunderstood the nature of the duties of Workers’ Compensation Division staff, referring to them as “caseworkers,” and evinced the expectation that staff would contact him to assist him in pursuit of his claim.
  The evidence convinced us that the sole means used by the board and its staff at the Division to communicate the Section .110(c) time bar, the language on the reverse side of the controversion form, was ineffective as to this employee who demonstrated limited ability at reading the form with correct comprehension.
  

We find, under AS 23.30.122, that the employee’s testimony about the lack of any instruction or guidance from the Alaska Workers’ Compensation Division about the significance of a controversion filed after a claim has been filed, was credible.  We find the employee’s testimony about being unaware of the 2-year deadline was credible.  We find the employee’s testimony credible that, after he read the heading on the back side of the controversion form, that he (wrongly) concluded it did not apply to him because he was not seeking death benefits, given the employee’s education, training, apparent intelligence, and sophistication as shown to us at hearing, on review of his deposition, and in the rest of the evidence.
  
Based on these findings, we concluded that ground existed to excuse application of Section .110(c); otherwise, as we found the employee had not submitted an affidavit of readiness for hearing (“ARH”) within two years of the employer’s February 15, 2005 controversion, we concluded that “additional TTD and medical benefits sought under the October 1, 2004 claim [ ] are time-barred by operation of AS 23.30.110(c) unless there is a legal basis for excusing the failure to file an ARH within two years of the original claim.”
  We also found that the facts did not support stopping of the Section .110(c) time clock under the doctrine first described in Aune v. Eastwind, Inc.,
 because we found the ARH filed in this case was four days too late under the most liberal application (from an employee’s perspective) of the logic of that doctrine.
  We found insufficient evidence of detrimental reliance to support an equitable tolling, even assuming we have authority in equity to toll the Section .110(c) time clock, about which we as a panel have some doubt as a matter of law.

 Regarding attorneys fees, on a claim by the employee’s counsel of having performed 346.8 hours of work on this case, with a claimed rate of $240 per hour, totaling $83,232, plus CBJ sales tax totaling $4,151.60 and $4,871.83 in costs,
 we awarded the sum of $41,800 in attorneys’ fees, $2,090 in CBJ sales taxes as costs, and $4,871.83 in other costs.  This was based on our finding that a rate of $200 per hour, and a total time on the 209 hours was reasonable.  We reserved ruling on the claim for fees regarding time spent on the re-employment benefit issue, on which we found no prevailing party, pending remand to the Reemployment Benefits Administrator (“RBA”) or designee, and production by the employee’s counsel of more specific time records on that issue.

SUMMARY OF ARGUMENTS

In seeking reconsideration or in the alternative modification,
  the employer argues that the board should revisit our decision on two issues: (1) the legal conclusion, based on our findings of fact, that the employee is legally excused from his failure to file an affidavit of readiness within two years of the employer’s February 15, 2005 controversion, filed with the board on February 18, 2005; (2) that the award of $41,800 in attorneys fees inappropriately awarded actual attorneys fees.

The employee argues that the employer’s petition fails to present a change in condition or mistake of fact, “a threshold requirement of AS 23.30.120 and the underlying regulation 8 AAC 45.150.”  The employee notes a pending appeal of our decision no. 08-0151, arguing that the Commission is the appropriate forum to resolve legal issues.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.130(a) provides:
Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation. 

8 AAC 45.150, states:

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

* * *

 (f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence. 

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 stating: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  We also apply AS 23.30.130 to changes in condition.
  

In response to the employee’s request, we have examined again the written record of this case, the hearing testimony and argument, and our decision and order.  Based upon our review of the entire record in this case, the board finds no basis to modify our decision regarding the employer’s defense under AS 23.30.110(c).  We find the employer’s petition re-argues the law on the point, and we agree with the employee that our legal conclusions on that defense must rise or fall on review by superior authority.  In the event it is determined that our reading of the law on the Section .110(c) defense is incorrect, we made subsidiary findings of fact relative to the Aune doctrine and a claim of equitable tolling, to expedite resolution of this case.  Accordingly, we do not find ground to modify our determination on the Section .110(c) defense. 

On the employer’s petition regarding attorneys fees, however, we have re-evaluated our findings and the evidence supporting those findings.  We looked again at all of the employee’s counsel’s itemizations of time, and read again the briefs filed on the issue of attorneys fees, paying renewed and particular attention to the time claimed by the employee’s counsel in review and preparation of briefs, correspondence and other documents of record in this case.  

On our previous finding that the reasonable time spent on the successfully-argued aspects of this case was 209 hours, we find that we were mistaken in our approach, and that we needed to look more closely at the actual attorney time claimed rather than an apportionment by rough estimate.  We decided to review again the affidavits of attorney time claimed, keeping in mind the legal precedents that guide our evaluation of this type of evidence.

We start from the premise that AS 23.30.145(a) sets a minimum for attorneys fees for a successful claimant, unless for some reason even that statutory minimum provides for an unreasonable fee.
  Under Section .145(a), we are to award at least 25% on the first $1,000 in compensation awarded, and 10% of all compensation awarded above $1,000.  Our award under decision no. 08-0151 totaled $134,887, exclusive of attorneys fees and costs.  On this award, if sustained on appeal,
 we find that a minimum attorney fee under AS 23.30.145(a) would be $13,638.70.
  With this sum as a floor, we looked anew at the facts on the employee attorney time spent on this case.

We note that the time spent by an opponent on a case is some evidence of what would be a reasonable amount of time billed by a prevailing employee’s attorney in a case, including cross-reference of the amount of time spent at events with opposing counsel.
  The employer represented in briefing that the employer’s firm billed “less than $20,000” as of April 14, 2008, without identifying the employer’s counsel’s billing rate nor hours spent.
  At one point in the hearing the employer’s attorney offered a copy of at least its partial billings up to that point, but on what appeared to be an objection of the employee based on timeliness, the employer withdrew the exhibit.
  We find the quality of the employer’s counsel’s work, by an experienced law firm that focuses on workers’ compensation practice, to be at least worthy of a $250/hr billing rate, probably more given Ms. Schwarting’s (and before her, Ms. Rahoi’s) estimable experience and ability.  Thus, assuming for ease of calculation an employer’s counsel’s billing rate of $250 per hour, and work performed entirely by an attorney, the employer’s briefing suggests an approximate amount of attorney time spent on the case of 80 hours, as of April 14, 2008.  This did not include time spent at the hearing itself, in review of the hearing, and in post-hearing briefing, which would add at least an additional 20 hours of attorney labor, if not more.  Thus, based on the employer counsel’s information about the attorney time spent on the employer’s behalf, we start analysis of the employee counsel’s timesheets with the rough idea that the employer’s counsel might have spent 100 hours on this case.  We recognize that is a fairly speculative figure, based on incomplete information.  This is only an estimate we held in the back of our minds as we evaluated the reasonableness of the employee’s counsel’s billings.  

On the issue of block-billing, the employer argued in post-hearing briefing that caselaw prohibits the practice, citing only to a 1997 board decision for that point, which in our research has not been followed by any other panel of the board.
  We note that the Alaska Supreme Court under Civil Rule 82 has held adequate an attorney itemization of time spent on a case by “a table with short descriptions of work performed, arranged by billing attorney and date. . . .  No greater specificity was required.”
  While we recognize the reasoning of Lawrence that more precise employer attorney time-keeping, by issue, would be most helpful in our allocation of attorneys fees on issues on which the employee prevailed, we do not believe we can legally require this of an employee’s attorney under AS 23.30.145, cases applying the statute, and the logic of Rewire the Board.  We conclude that in the case of imprecise attorney time records, we should use our discretion and experience, with as best guidance as we can glean from the employee counsel’s records, the employer counsel’s time records (if submitted), the briefing and other filings, to arrive at a finding of the reasonable time spent per prevailing issue in the case.

With this background we turned again to the employee counsel’s time statements.  We made a copy of the statements to mark-up, for ease of reference of the parties and reviewing authorities.  We struck from the time records any services for which fees are clearly not awardable.
  We excluded by striking from the statements any time specifically attributed to work on an issue on which the employee did not prevail.  On the remaining time, we then made an estimate of the time reasonably spent on the activity by an attorney with the employee counsel’s experience, making reductions as we deemed appropriate if the time claimed appeared excessive.
  

For thus-reduced time which we felt to be reasonable, if the activity was not broken down by issue, we reduced the time by approximately 1/3 to account for the lack of prevailing on the re-employment issue, unless the time entry clearly suggested a different apportionment,
 as we believe controlling caselaw requires us to make an apportionment, and award fees only on issues on which the employee clearly prevailed.
  

Using this method, we arrived at an estimate of reasonable time spent on this case, on issues on which the employee prevailed, of 110.2 hours.
    Using this approach, we find that it would be unreasonable both to reduce the claimed hours by the method we have used, and to reduce the employee counsel’s hourly billing rate.  We find on modification that $240 per hour is a reasonable billing rate for an attorney of Mr. Slagle’s experience and abilities.  Multiplied by the reasonable time spent in this case of 110.2 hours, we find that a reasonable fee in this matter, on the issues on which the employee clearly prevailed, is $26,448.  Accordingly, we find that CBJ sales taxes on this sum are allowable as costs
 in the amount of $1,322.40.  We find that this sum is not less than the minimum statutory fee under AS 23.30.145(a).  In light of this, and in light of the nature, length and complexity of the services performed, the benefits awarded to the employee, and the amount of the benefits involved, on re-evaluation of the evidence on the employer’s petition to modify, we find the sum of $26,448 plus $1,322.40 for CBJ sales taxes as costs, to be a reasonable fee for the employee’s attorneys’ work in this proceeding, through the date of our closing the record on post-hearing briefing on July 15, 2008.

In deference to the stay ordered by the Commission in this case, we also will stay payment of this modified award (although not the accrual of interest) pending action by the Commission on reviewing our prior decision in this case.  We respectfully suggest that parties consider moving the Commission to modify the stay for payment of at least the minimum statutory fee under
AS 23.30.145(a) on the unappealed PPI award, which in our calculation amounts to $1,920 in this case, plus CBJ sales tax of $96.  We also note that a significant portion of Mr. Slagle’s out-of-pocket expenses would likely have been incurred in pursuit of the PPI award, which has not been appealed, the claimed costs have not been objected to, and we urge the parties to consider an appropriate stipulation on the costs which Mr. Slagle has otherwise borne in this matter.

We find that, as noted in Dennis v. State of Alaska in 2007, that there are “only a few attorneys in Southeast Alaska who represents workers’ compensation claimants.”
  In this panel’s experience over the past two years, there have been only three attorneys residing in Southeast Alaska who have agreed to represent claimants: Paul Hoffman, Tom Batchelor, and Brock Weidner.
Mr. Slagle’s entry of appearance and agreement to represent in this case is a welcome addition to the bar of practitioners before the Southeast Panel of the board, and although on modification we find that we do not agree fully with his billings in this case, we think the parties and the Commission should consider action appropriate on the pending stay that fulfills the purposes of Section .145 of the Act to “ensure that injured workers have competent counsel.”
 


ORDER
1. We deny the employer’s petition to modify our ruling on the Section .110(c) defense;

2. We vacate that aspect of our previous order no. 08-0151 regarding award of attorneys fees and CBJ sales taxes as costs, and modify the attorneys fee and cost award, nunc pro tunc to the date of our original final decision of August 22, 2008, to award:

(a) $26,448 in attorneys fees;

(b) $1,322.40 in CBJ sales taxes as costs;

3. Payment of attorneys fees and costs as modified in this order is suspended during the pendency of any stay as ordered by the Commission, subject to accrual of statutory interest according to law;

4. In all other respects we affirm our prior decision and order no. 08-0151, pending review by the Commission;

5. We otherwise retain jurisdiction to resolve any other continuing disputes between the parties.

Dated at Juneau, Alaska on November 18, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chair






Patricia Vollendorf, Member






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Modification in the matter of JEROME C. DENNIS employee / applicant; v. CHAMPION BUILDERS, HOUSTON NANA, LLC, employers; AIG CLAIM SERVICES, INC., insurers / defendants; Case Nos. 200413260; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on November __, 2008.






John Childers, Admin. Clerk III
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� J. Dennis Dep. at 21, lines 2-21. [This was footnote no. 181 in our decision].





� Hearing Tr. at 104, lines 15-22; at 105, lines 7-11. [This was footnote no. 182 in our decision].





� See Richard v. Fireman’s Fund, Inc., 384 P.2d at 448 (failure of board to instruct employee how to proceed for order for out-of-state medical care for eye condition; employee’s eye lost); Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, at 1120 (Alaska 1994)(board duty to inform of right to request SIME); Austin v. Norquest Seafoods, Inc., AWCB Dec. No. 08-0114 (June 8, 2008)(failure to adequately inform of Section .110(c) deadline, denying defense). [This was footnote no. 183 in our decision].


� AWCB Dec. No. 08-0151, at pages 30-31.





� The last phrase of this quoted sentence was a misstatement of the legal requirement; the ARH must be filed within two years of the filing of the employer’s controversion, after the employee has filed his claim.  Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 911-13 (Alaska 1996).





� AWCB Dec. No. 01-0259 (Dec. 19, 2007).





� AWCB Dec. No. 08-0151, at pages 31-33.





� Id. at page 34, n. 193 and accompanying text; but see Donovan v. VECO, Inc., AWCB Dec. No. 08-0116 (June 20, 2008), at 10, n. 45, citing Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984) for proposition that board possesses equitable powers “incident to the exercise of our statutory adjudicative responsibilities.”





� The employee’s counsel submitted five itemizations of his time spent and expenses incurred in this matter.  Decision and Order No. 08-0151, at page 22, note 138.  In our earlier decision, we incorrectly cited the file location of one of those itemizations, the one dated 4/11/08, as Exhibit 21, when on review of the record we note the itemization is attached immediately after Exhibit 20, attached to 4/11/08 Supplemental Hearing Brief of Employee (filed 4/11/08).  Employee’s Exhibit 21 is another document, filed at a different date, on a different issue.





� AWCB Dec. No. 08-0151, at pages 57-60.





� The authority of the board to grant reconsideration expired thirty days after the entry of the August 22, 2008 order, and the panel was unable to act on the petition for reconsideration within that time limit.  However, we decided to review this matter to determine whether there is ground for modification under the employer’s petition.





� 9/4/08 Employer’s Memorandum in Support of Petition for Reconsideration, at page 3-5, attached to Petition for Reconsideration and Modification.





� 9/26/08 Employee’s Opposition Memorandum to the Employer’s Petition for Reconsideration (filed 9/26/08).





� 522 P.2d 161 (Alaska 1974).





� 522 P.2d at 168.  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).





� See, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994). 





� In early application of AS 23.30.145, when the hourly rate for attorneys fees were lower, the Supreme Court found the minimum fees of AS 23.30.145(a) could provide an unreasonable fee, particularly in a case where little attorney work was involved.  E.g., Haile v. Pan American World Airways, Inc., 505 P.2d 838, 839, 841 (Alaska 1973)(reversing and remanding for calculation of “reasonable” fee, where application of AS 23.30.145(a) would have resulted in fee exceeding $15,000 for little work by employee’s counsel).  35 years after Haile, we have not found a modern instant where the statutory minimum fees of AS 23.30.145(a) provide a greater fee than would an attorney fee award calculated on the hours expended times a prevailing hourly rate.





� We have received notice that both parties have appealed our decision to the Commission, and that the decision has stayed the award with the exception of the award of additional PPI, which has not been appealed.  Champion Builders et al. v. Dennis, AWCAC Appeal No. 08-028 (Order on Motion for Stay Oct. 10, 2008).





� ($1,000 x .25) + ($133,887 x .10) = ($250+$13,388.70) = $13,638.70.





� See, e.g., Cizek v. Concerned Citizens of Eagle River, 71 P.3d 845, 852 (Alaska 2003)(on finding both plaintiff and defense counsel over-litigated a case, affirming trial court’s use of losing party’s counsel’s fee as “the upper limit of reasonableness” in calculating fee; Civil Rule 82 claim); Dansereau v. Ulmer, 955 P.2d 916, 919 (Alaska 1998)(time spent by opposing counsel relevant, though not conclusive, in establishing reasonableness of time claimed by prevailing party in a Civil Rule 82 attorney fee claim).





� 5/30/08 Employer’s Post Hearing Br. (filed 6/2/08), at page 15.





� 4/15/08 Hearing Tr. at 64, line 25, to  page 69, line 9 (discussing proposed Employer’s Exhibit T, ultimately withdrawn).





� 5/30/08 Employer’s Post-Hearing Br. (filed 6/2/08), at page 14, n. 63, citing Lawrence v. Channel Sanitation Corp., AWCB Dec. No. 97-0121 (May 30, 1997). 





� Matanuska Elec. Ass’n v. Rewire the Board,36 P.3d 685, 698 (Alaska 2001)(finding affidavit of counsel adequate to support attorney fee claim under Civil Rule 82).





� Danserau, 955 P.2d at 919 (excluding categories of services, including “communicating with persons who had no role in the litigation”, “doing things usually handled by support staff,” “managing files and documents,” “doing things that were not identifiable or necessary to litigation”).





� In particular, after again examining the briefing in this case, and the time claimed, we decided the time claimed for post-hearing briefing was excessive.  We estimated as reasonable time spent in drafting the 22-page post-hearing brief to be 25 hours (rather than the 79.6 hours claimed), and in drafting the 8-page post-hearing reply brief to be 10 hours (rather than the 21.5 hours claimed). As another example, Mr. Slagle reported spending four hours drafting an entry of appearance, a claim form (these two documents, combined, total three pages) and a letter to Dr. Bursell.  We cannot envision that the entry of appearance took more than 15 minutes to draft; that the claim form took more than a half hour, leaving 3.25 hours to draft a letter to Dr. Bursell.  We cannot imagine what correspondence would take such an amount of time to communicate with an expert witness, here a treating physician, by an experienced lawyer where the issue clearly was when the employee reached medical stability, and the PPI rating.  Accordingly, we reduced the time for this activity to 2.0 hours.  Because Dr. Bursell did not address re-employment issues, we awarded all of the two hours we felt could be reasonably spent on these activities.  Similarly, it is reported that 8 hours were spent on January 24-26, 2008 in reviewing the file and drafting a “file review letter” to the client.  We cannot imagine in this case that such an activity would take longer than 2 hours.  We similarly found other estimates of time spent in communication with the client to be more than reasonable, and made reductions as we felt appropriate.





� For example, the employee counsel reported 3 hours spent on October 5, 2007 on “research rehab/041k and PPI.”  The employee clearly prevailed on the PPI claim, but not on the rehabilitation issues.  Thus we discount this claimed time by 50%.





� Bouse v. Fireman’s Fund Ins. Co., 932 P.2d 222, 241-42 (Alaska 1997)(affirming board’s award of 50% of employee’s attorney fee claim where the employee failed to prevail on monetarily significant aspect of claim); but see Danserau v. Ulmer, 955 P.2d 916, 919-20 (Alaska 1998)(reversing and remanding on trial court’s apportionment by issue under Civil Rule 82 public interest litigant doctrine, holding that successful public litigant entitled to “full reasonable attorney’s fees, without apportionment by issue”); Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990)(reversing 50% discount of hourly fee on prevailing issue), quoting Wise Mech. Contractors v. Bignell, 718 P.2d 971, 973-975 (Alaska 1986)(“the objective is to make attorney fee awards fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers. . . .  If an attorney who represents claimants makes nothing on his unsuccessful cases and no more than a normal hourly fee in his successful cases, he is in a poor business.”); Wien Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979)(“high awards for successful claims may be necessary for an adequate overall rate of compensation,”), citing Haile, supra, 505 P.2d at 844 (Erwin, J., concurring and dissenting).  If we were not to discount for work on non-prevailing issues, we would find the employee’s counsel, on re-examination of the record, reasonably performed 166.21 hours on all issues.  See Appendix I to this decision, marginalia column labeled “Reasonable Time.”





� See Appendix I to this decision, marginalia column labeled “Award.”





� E.g., Dennis v. State of Alaska, AWCB Dec. No. 07-0154 (June 8, 2007), at 12, n. 23 and accompanying text.


� Id. at 10.





� Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).
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