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DECISION AND ORDER

AWCB Case No.  200124785
AWCB Decision No. 08-0224
Filed with AWCB Anchorage, Alaska

on November 18, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for a continuance on October 21, 2008, at Anchorage, Alaska.
  The employee appeared telephonically and represented herself.   Attorney Dan Cadra represented the self-insured employer.  The record closed at the hearing’s conclusion on October 21, 2008.

ISSUE

Shall we grant the employee’s October 7, 2008 Petition and continue today’s hearing pursuant to 
AS 23.30.135 and 8 AAC 45.074?

SUMMARY OF THE EVIDENCE

We cite here only the evidence relevant to the limited issue before us today.  The employee Sandra W. Parker claims an injury on or about November 25, 2001, while employed by the employer, State of Alaska, Department of Revenue.  Currently pending before us is her October 31, 2005 claim for benefits resulting from injuries to her neck, shoulder, upper back, and upper extremities.  Specifically, she seeks a period of TTD, medical costs (including reimbursements to Employee and two health-care lien holders), interest, attorney’s fees, and costs.

On November 29, 2007, the employee’s former attorney filed an “Affidavit of Readiness for Hearing” on her claim.
  Subsequently, a second independent medical evaluation (“SIME”) occurred and the employer sought, in its May 21, 2008 letter, written clarification of one SIME physician’s report.  Several months passed and the SIME physician still had not responded.
  The parties stipulated to a hearing on the merits of the employee’s claim and scheduled that hearing for October 21, 2008.  The parties entered settlement discussions but by August 28, 2008, were unable to come to an agreement.
  Subsequently, the employee’s former attorney left private practice and began working as a Hearing Officer with the Alaska Workers’ Compensation Division.

At hearing, the employee testified by phone from Qatar where she has lived off and on for the last three years.  The employee explained she was currently without a lawyer, her previous lawyer having withdrawn on September 15, 2008.  She testified that the previous week she had secured a new lawyer who was aware of today’s hearing, but was unable to attend the hearing on short notice.  She said she had tried diligently to obtain new counsel but was able to do so only by email and phone calls from Qatar, which has an eleven hour time difference with Alaska, making finding a new lawyer somewhat more difficult.

The employer’s lawyer stated he had spoken with the new attorney who advised Mr. Cadra his representation of the employee was contingent upon the Board continuing the October 21, 2008 hearing.  The employer had “no particular objection” to the continuance but stated it was prejudiced by having filed its witness list and brief, thus “tipping its hand” to the employee.  The employer requested that if we continued the hearing, we also sequester the employer’s witness list and brief and not allow the employee or her representative to review it prior to the hearing being rescheduled with new filing deadlines.  The employer also asked the employee to not divulge the witness or brief to her new counsel.  The employee agreed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employee seeks a continuance to obtain new counsel.  We find she is currently unrepresented in this case and has had difficulty communicating with potential advocates because she is residing in Qatar, which has an eleven hour time difference with Alaska.  We also find the employer does not oppose the employee’s request for a continuance noting that her new attorney has made his representation contingent upon the Board continuing the October 21, 2008 hearing.  Therefore, we find the employee requests a continuance pursuant to 8 AAC 45.074(b)(1)(L).

We have broad discretion to conduct our hearings in a manner by which we may “best ascertain the rights of the parties.”
  Continuances are not favored by the Board and we may grant a continuance “only for good cause” and in accordance with our regulations.
  Good cause exists only in certain circumstances, including when we determine that “despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance. . . .”
  

The Board has reviewed its file and finds good cause to continue the hearing scheduled for October 21, 2008, pursuant to 8 AAC 45.074.  Additionally, because the employer has filed its witness list and brief, we will seal those in our file and not allow the employee or her representative to review them prior to the next scheduled hearing.
  We further direct the employee to not provide her copy of the witness list or brief to her new representative, so as to prevent the employee from having a tactical advantage over the employer.
  

The hearing scheduled for October 21, 2008 is continued to a yet to be selected hearing date.  A Workers’ Compensation Officer shall schedule a prehearing no sooner than 30 days from the date of this order to determine the status of the claim and if appropriate set the matter for hearing and establish the appropriate deadlines, including witness lists and briefing. 

ORDER

1. Under 8 AAC 45.074(b)(1)(L), the employee’s petition to continue the October 21, 2008 hearing is granted.  
2. A Workers’ Compensation Officer shall schedule and hold a prehearing no sooner than 30 days after the date of this order at which time the status of the case will be determined and if ripe for hearing, a hearing date shall be scheduled.  If a hearing is scheduled, the Workers’ Compensation Officer shall establish new deadlines for evidence filing, witness lists, and briefing.

3. We direct our staff to seal the employer’s witness list and brief and we direct the employee to not provide either to her new representative.

Dated at Anchorage, Alaska this 18th day of November, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, 
Designated Chair






David Kester, Member






Patricia A. Vollendorf, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SANDRA W. PARKER employee / petitoner; v. STATE OF ALASKA, DEPARTMENT OF REVENUE, self-insured employer / respondent; Case No. 200124785; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 18, 2008.
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Robin Burns, Clerk
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