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	MARIA R. MADRIGAL, 

                          Employee, 

                                    Petitioner,

                                                   v. 

PETER PAN SEAFOODS INC.,

                           Employer,

                                                   and 

TOKIO MARINE AND FIRE INS. CO.,

                            Insurer,

                                    Respondants.
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	DECISION AND ORDER

ON MODIFICATION 

AWCB Case No.  200115357
AWCB Decision No.  08-0227

Filed with AWCB Anchorage, Alaska

on November 20, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s petition for modification on July 23, 2008 at Anchorage, Alaska.  The employee appeared telephonically, representing herself, with interpretive assistance by Diana Gutierrez, as the employee has very limited command of the English language.   Attorney Deirdre Ford represented the employer and insurer.  The record closed at the hearing’s conclusion.


ISSUE
Whether to modify our decision in Madrigal v. Peter Pan Seafoods, AWCB Decision No. 08-364 (December 4, 2007) (Madrigal II).  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to the narrow issue currently before us, listed above.  We incorporate by reference the facts as detailed in Madrigal II.   In Madrigal I (AWCB Decision No. 08-0312 (October 19, 2007)), the Board noted that a hearing was scheduled for October 11, 2007 on the employee’s claims for additional medical benefits.  The Board noted in Madrigal I, that telephonic contact was lost with the employee after 90 minutes, and never reconnected.  In Madrigal I, the Board ordered the employer to file post hearing briefing setting out its closing arguments by October 25, 2007.  The employee was ordered to file her closing brief by November 15, 2007.  The Board cautioned:  “The employee is strongly directed to specifically cite any evidence she is relying on and specifically explain how it is relevant to her current claim for medical benefits, in her post hearing brief.”  The employer filed its post hearing brief on October 25, 2007.  The employee did not file a post hearing brief as ordered.  

As mentioned above, the Board issued its Final decision in Madrigal II on December 4, 2007.  In the summary of the evidence, the panel in Madrigal II copied the summary of evidence as set forth in the employer’s Hearing Brief, virtually verbatim.  At the July 23, 2007 hearing, the employer acknowledged that the December 4, 2007 decision was inartfully drafted, but contained an accurate and complete summarization of the employee’s medical record.  Upon our review of the record, and the employer’s hearing brief, we found, in fact, that the summary of the evidence in Madrigal II reflects an accurate and complete summary of the procedural and medical record.  This summary provides in pertinent part:  

A. Procedural History

The employee was injured on July 31, 2001, in King Cove, Alaska.  She was working in a seafood processing plant when she was struck by a forklift.  The employee submitted a Report of Injury on August 7, 2001.
  The employer commenced total temporary disability (TTD) payments on January 4, 2002, and continued to pay TTD until May 16, 2002, when all benefits were controverted
 based on the April 25, 2002, EME
 of Chester S. McLaughlin, M.D.  

The employee filed a WCC on December 23, 2002, requesting additional medical benefits.  Specifically the only benefits the employee requested were: “I want the insurance to pay for my doctor’s expenses because I am still injured from my back.”
  The claim was again controverted on June 3, 2003,
 based upon the April 25, 2002, EME and on the March 30, 2003, statement of employee’s treating physician, Troy Fodor, D.C., that he agreed with the EME conclusions.  

A prehearing conference was held on May 13, 2003, at which parties were instructed to request a follow-up prehearing conference when they were ready to proceed.  No additional activity occurred until 2006 when a prehearing conference was scheduled regarding the employee’s request for additional medical benefits.  

On May 10, 2006, a prehearing conference was held regarding the employee’s request for additional medical benefits.  The employee was requested to submit documentation for any medical bills she was requesting be reimbursed.  The employee also signed medical releases.  The May 10, 2006 prehearing conference summary indicates the employee was advised of “AS 23.30.070 and AS 23.30.110 and the Statute of Limitations.”
  On June 1, 2006, the employee filed a new WCC, requested medical costs of $2,000.00 and transportation costs of $650.00.
  Another prehearing conference was held on June 26, 2006 at which the employee was reminded to submit all outstanding medical care documentation.
  

A prehearing conference was held on August 2, 2006, at which plans for a new EME were discussed.
  The EME process was again discussed at a September 7, 2006, prehearing conference.
  At an October 9, 2006 prehearing conference, an EME was set for October 26, 2006.

An EME was conducted by Steven Schilperoort, M.D. on October 26, 2006.  At a November 15, 2006 prehearing conference, the EME report was discussed and the Board Designee recommended to the employee that she prepare and file a medical costs log.  The Board Designee reviewed the medical records and “determined that there was no medical dispute between the employee’s treating physicians.”

Regarding the employee’s 2002 claim for additional medical and related transportation costs, at page 11, the Board found no reason existed to prevent the employee from filing an affidavit or readiness for hearing (ARH).  The Board concluded that the employee’s 2002 claim was time barred under AS 23.30.110(c).  

Regarding the June 19, 2006 claim for additional medical benefits and related transportation costs, at page 12 – 13, the Board found and concluded:  

The employee filed a second WCC on June 1, 2006, for unidentified medical costs of $2,000.00 and transportation costs of $650.00.   When repeatedly asked by the Board, at the October 11, 2007 hearing, to specifically list and identify her claims for medical and transportation costs, the employee declined to do so.  The employee asserted she had previously submitted information regarding those claims to the Board and declined to identify or explain them.   

As reference above, the administrative record includes a medical summary filed by the employee on June 19, 2006 which lists medical transportation mileage and medical care.  The only references to medical care following the AS 23.30.110(c) June 4, 2004 statute of limitations date of the employee’s December 23, 2002, WCC are: Sunnyside Community Hospital for unspecified services on February 6, 2006, for $179.86 and from Grandview Physical Therapy dated May 3, 2006, for unspecified services totaling $1,473.00.  There is an Imaging Report by Robert Coleman, D.O., of Sunnyside Community Hospital dated February 6, 2006. The mileage listing claims since June 4, 2005, total 24 miles in 2006.

Based on the administrative record the Board finds these post June 4, 2005, medical and transportation items to be included in the employee’s original December 23, 2002, WWC explaining “I want the insurance to pay for my doctor’s expenses because I am still injured from my back.”  The Board finds the employee’s June 1, 2006, WCC presents no new claims not included in the original scope of the December 23, 2002 WWC.  Accordingly the employee’s June 1, 2006 WCC is barred by AS 23.30.110(c).
The Board in Madrigal II concluded in total, as follows:

The Board dismisses the employee’s Workers’ Compensation Claims for medical and transportation benefits.  The employee’s claims are barred under AS 23.30.110(c).  Had we excused the requirement to request a hearing within two years under AS 23.30.110(c), the employee failed to establish the applicability of the presumption of compensability and even if she had, the employee rebutted it and the employee failed to prove her claims by a preponderance of the evidence.   
On March 26, 2008 the employee filed the present petition for modification.  Her petition states she is requesting:  “Modification / Reconsideration of the 12-4-07 Decision.  The Board failed to consider the medical records for treatment following the 2003 controversion.”  At the July 23, 2008 hearing, the employee offered little testimony supporting her petition for modification, other than her back has hurt since the 2001 injury, and that she has not had any other intervening injury.  The employee did not provide any supporting briefing, or direct the Board’s attention to any medical reports that may support her petition for modification.  

The employer argues that the employee’s petition for reconsideration is untimely, and must be denied.  The Board orally agreed at the July 23, 2008 hearing, and we proceeded on the petition for modification.  Regarding modification, the employer argues that the employee has provided no documentation to support her petition for modification, and thus the petition does not meet the requirements of 8 AAC 45.150.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 44.62.540 provides: 

The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  

AS 23.30.130 provides:  


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  

The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."

The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.

We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  


(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)
the facts upon which the original award was based; 



(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  


(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  


(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  


Under AS 23.30.130 the Board may modify its decision within one year if it finds a mistake in a determination of fact.  In Madrigal II, the Board’s previous panel found that “the employee’s June 1, 2006 WCC presents no new claims not included in the original scope of the December 23, 20002 WWC (sic).  Accordingly the employee’s June 1, 2006 WCC is barred by AS 23.30.110(c).”  We find this to be a misapplication of the law.  In Bailey v. Texas Instruments, 111 P3d 321, (Alaska 2005), our Supreme Court was faced with a factually similar scenario.  In Bailey at 325, the Court concluded:  

In summary, if the two-year time limit in subsection .110(c) applies in this case and is valid, Geophysical successfully controverted Bailey's 1997 and 1999 claims and Bailey may not seek compensation for the pharmacy bills in those claims or for any other related expenses that he could have included in these earlier claims. But Bailey remains free to claim (and Geophysical remains free to controvert) compensation for subsequent medical care and medications, including prescriptions for narcotics and benzodiazepines. Bailey's 2001 claim did precisely that. Because Bailey requested a hearing on the 2001 claim well within the two-year statute of limitations, his 2001 claim could not be dismissed under subsection .110(c).

In the present case, attached to the employee’s June 19, 2006 (dated June 1, 2006), claim, were several medical reports for treatment after the June 3, 2003 controversion.  This new claim was not re-controverted.  We find the affidavit of readiness for hearing filed by the employer on December 12, 2006 was well within the two-year statute of limitations in AS 23.30.110(c).  Accordingly, we conclude that the panel in Madrigal II made a mistake of law.  We accordingly modify our decision in Madrigal II, the employee’s June 19, 2006 claim was not barred under AS 23.30.110(c).  

Nevertheless, we find the panel in Madrigal II properly denied and dismissed the employee June 19, 2006 on the merits.  The previous panel properly analyzed and weighed the evidence before it, and properly concluded that the employee did not prove her claim by a preponderance of the evidence.  Furthermore, the employee did not meet any of the mandatory procedural requirements of 8 AAC 45.150, and her petition for modification must be denied and dismissed on those grounds. 


ORDER
The decision in Madrigal II is modified in part;  the employee’s June 19, 2006 was not time barred under AS 23.30.110(c).  Nonetheless, the employee’s claims for additional benefits are denied on the merits as she did not prove her claims by a preponderance of the evidence.  

Dated at Anchorage, Alaska on November 20, 2008.
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Darryl Jacquot,






Designated Chairman
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David Robinson, Member






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

CERTIFICATION
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� 8/7/01 Report of Injury.


� 5/16/02 Controversion.


� Employer’s medical evaluation as authorized by AS 23.30.095(e) and (k).


� 12/23/02 WCC.


� 6/3/03 Controversion.


� 5/10/06 Prehearing Conference Summary.


� 6/1/06 WCC.


� 6/26/06 Prehearing Conference Summary.


� 8/2/06 Prehearing Conference Summary.


� 9/7/06 Prehearing Conference Summary.


� 10/9/06 Prehearing Conference Summary.


� 11/15/06 Prehearing Conference Summary.





