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	EMMET HEARON, 

                                                   Employee, 

                                                   Respondent,          

                                                   v. 

WESTAFF USA, INC.,

                                                  Employer,

                                                   and 

TRAVELERS INSURANCE CO.,
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	        FINAL  DECISION AND ORDER

        AWCB Case No.  200612194

        AWCB Decision No.  08-0228 

         Filed with AWCB Anchorage, Alaska

         on November   19, 2008


We heard the employer's petition for approval of the October 22, 2007 reemployment  plan on  May 13, 2008 and October 22, 2008 , in Anchorage, Alaska.  Attorney Krista  Schwarting  appeared  on behalf of the employer and insurer (“employer”).  The employee appeared in person on May 13, 2008, but failed to appear or otherwise participate at the continuation of the hearing on October 22, 2008, despite having  received notice of the hearing by certified mail to his address of record.  We closed the record at the conclusion of the hearing on October 22, 2008.

ISSUES

1.  Shall we proceed in the employee’s absence pursuant to 8 AAC 45.070(f)?

2.  Did the Reemployment Benefits Administrator Designee abuse her discretion by denying the revised reemployment plan under AS 23.30.041(h) and (i)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

We recite here only those facts necessary for us to determine the issues before us.  The employee worked for employer, a staffing service providing temporary workers for other employers.  While working as a laborer at the Pepsi warehouse on July 26, 2006, this right hand dominant employee’s left hand was caught in an industrial can crushing machine.
  He was taken to Providence Alaska Medical Center (“PAMC”) emergency room, where x-rays revealed a crush injury with laceration.
  Surgery was performed the same day by Dr. Loren Jensen.
  The employer accepted compensability and began paying medical and temporary total disability (“TTD”) benefits.
 

On August 1, 2006, Dr. Jensen re-evaluated the employee.  He noted the crush injury, while presenting only trivial skin injuries, caused significant neurovascular deficit.  He restricted the employee from work  and  prescribed  occupational  therapy (“OT”).
  The employee began therapy at Alaska Hand Surgery on August 4, 2006.
  Upon subsequent re-evaluation of the employee on August 14, 2006, Dr. Jensen increased the hand therapy to three times per week.
  On October 16, 2006, Dr. Jensen noted some improvement in the employee’s condition and range of motion.
   At Dr. Jensen’s request the employee was seen by Dr. Grant Roderer, who recommended the employee be weaned from his pain medication when formal therapy ended.
  Occupational therapy continued through December, 2006.
  Scar tissue forming after the injury  required surgical correction, which Dr. Jensen performed on January 31, 2007.
  Another course of OT followed the second surgical procedure.  Dr. Jensen noted the employee “will need retraining.”
  

On February 12, 2007, the Nurse Case Manager asked Dr. Jensen if the employee was able to participate in vocational retraining.
  Dr. Jensen replied that planning for retraining could begin, but the employee would have a permanent partial impairment (“PPI”).
  On February 28, 2007, the insurance adjuster wrote to Reemployment  Benefits Administrator (RBA) Douglas Saltzman requesting the employee be referred for an eligibility evaluation for reemployment benefits.  Rehabilitation Specialist Forooz Sakata was assigned to conduct the evaluation.

Ms. Sakata wrote to Dr. Jensen inquiring about the employee’s medical stability, degree of impairment and his ability to return to work in positions held during his previous ten year work history.  She provided SCODDOT
 job descriptions of employee’s former occupations for his review.
  In his reply, Dr. Jensen noted the employee was not yet medically stable and would have a ratable impairment.  He noted the employee could not return to his job at the time of injury, and did not approve any of the jobs held by the employee within his last ten years of employment.   He recommended occupations involving desk and computer work.

Rehabilitation Specialist Sakata ultimately recommended
 and RBA Designee Faith White found the employee eligible for reemployment benefits.
  Rehabilitation Specialist Judy Weglinski was selected to develop the reemployment plan.  Dr. Jensen found the employee medically stable upon his discharge from physical therapy, and rated him with a 32% whole person impairment.
  

Rehabilitation Specialist Weglinski submitted her first reemployment plan to the RBA Designee on September 20, 2007.
  The plan contained information regarding the employee’s medical treatment, physical capacities, technical and employment skills, ten year work history, test results and jobs considered.  It reflected the employee’s remunerative wage of $7.80 per hour,
 based on his hourly wage of $13.00 at the time of injury.  She selected an occupational goal of “Network Control Operator”
 (“NCO”), and included a labor market survey.  The  plan proposed  the employee  obtain an Associate of Applied Sciences Degree in Computer and Networking Technology at the University of Alaska-Anchorage (“UAA”).
  The rehabilitation specialist estimated the plan would take approximately two years to complete and would cost $13,048.00.  She noted the timeframe and cost for the plan were within the limits specified by the Alaska Workers’ Compensation Act (“Act”).
  

The labor market survey contained in the reemployment plan presented nine Network Control Operator positions, with entry level wages between $14.00 - $18.71 per hour.  Of the nine positions in the labor market survey, one required a “Bachelor’s degree or equivalent experience;”  one required an “Associate degree in Computer Science or related field;” three required “A+ [Computer] Certification
” and a “college level Associate’s degree in Computer Science or related field;” one listed “MCP
 certification” and “Associate’s degree in computer technology preferred;” and one required “One year computer operations experience or equivalent, training in MS Office
 application…, desktop systems and network essentials.”
  While the two remaining positions did not require either an Associate or Bachelor’s degree, one required “experience with UNIX
 operating systems with major emphasis in computer science” and  “MIS
 or related field of study and an A+ or Microsoft MCSE
 certification;” the second required “Microsoft A+, MCDST
 and MCSE certification.”
  The plan was initially returned to Weglinski for her failure to obtain the parties’ signatures.
  The employee signed his agreement to the UAA plan on October 4, 2007.

The employer, however,  did not approve the plan.  Instead, the  insurance adjuster brought to the rehabilitation specialist’s attention a December 18, 2006 entry in the OT progress notes she  interpreted as evidence the employee had attained a typing speed of 71 words per minute (“wpm”).
  Communications between the adjuster and the rehabilitation specialist have not been disclosed, but apparently on the basis of those contacts, on October 22, 2007, Rehabilitation Specialist Weglinski issued a revised  reemployment plan, identical in all respects to the original plan, but containing a shorter retraining period, only twenty-six (26) weeks, with an Anchorage computer training outfit known as Alaska Computer Essentials (“ACE”).
   The cost of the revised plan was $5,400.00.
  The specialist noted the 26-week computer training program would permit the employee to secure his “A+ Certification” within a timeframe shorter than the UAA plan, as the Act requires.
  The computer essentials  in the revised plan consisted of instruction in Windows XP/Vista, WORD 2003, Excel 2003, Access 2003, A+ Software and A+ Hardware.  The labor market survey contained in the revised  plan was identical to that in the original plan, containing the same nine employment listings.
 

The insurance adjuster signed her approval to the second reemployment plan on October 23, 2007.
  She included a copy of the OT progress note, along with her assertion the employee had a typing speed of 71 words per minute, and on November 8, 2008, submitted the second plan to the RBA Designee for approval.
  The employee did not sign the October 22, 2007 reemployment plan, preferring instead the first plan offering the two-year Associate of Applied Sciences Degree from UAA.
  

The RBA Designee denied the original plan, finding the two year Associate of Applied Sciences Degree from UAA excessive in light of  the employee’s low remunerative wage of $7.80 per hour.
 Although the employee timely appealed the Designee’s denial of the two year Associate’s Degree plan, he has failed to file either a formal Petition or Affidavit of Readiness for Hearing required by 8 AAC 45.070(b).  The propriety of the RBA Designee’s denial of the UAA plan is not before us here.

The RBA Designee found fault with the labor market survey contained in the two plans, stating:  

The labor market shows that six of the nine employers require an Associate Degree or higher.  Two of the other employers require one to two years experience.  Only one employer, Tryck Nyman Hayes, described a job the employee may be qualified for once he has completed the plan, however, entry level wages were not provided.

The RBA Designee also denied the October 22, 2007 plan,  but  noted  it  might be viable if further information was provided:  

I  deny this  plan under AS 23.30.041(j).The requirements for AS 23.30.041 (h) and (i) have not been met.  I have serious concerns about the labor market survey.  The employers contacted in the survey clearly prefer one to two years of experience and an Associate’s Degree or higher.  However because of the employee’s remunerative wage goal, this may be a viable plan with more information from ACE regarding specific employers who have offered entry level positions for their students and if job placement services are provided.  Also, the svp for this plan is 1-2 years.  On- the-job training will have to be included with the 26 weeks of training in order to meet the minimum svp.

Another concern I have is that the  adjuster asserts the employee can type 71 wpm.  No medical documentation has been provided to substantiate the employee’s physical capacities have changed.  If the specialist is expected to consider this information medical documentation would be needed since this is inconsistent with Dr. Jensen’s opinion.

In a December 20, 2007 response to the RBA Designee,  Specialist Weglinski acknowledged that ACE “does not collect information concerning specific employers who have hired [ACE] students …[and] does not provide job placement services.”
  She relayed to the RBA Designee the opinion of George Elkins, President of ACE, that in his experience a two-year college degree is unnecessary for entry level work as a “Network Technician,” and that “generally less than one year of experience is required with knowledge of software and hardware programs and A+ Certification.”
  Specialist Weglinski also included a copy of the OT progress note, concurring with the insurance adjuster that the employee typed at a speed of 71 words per minute.
  Weglinski also provided a completely new labor market survey containing eleven different employment positions. She represented that the jobs listed in the new survey required knowledge of Microsoft software programs and IT certification, which would be provided in the proposed training program, and none required a year of experience for entry level positions.
  She noted that although the jobs in the new survey started at only $8.00 per hour, this entry level wage still exceeded the employee’s $7.80 per hour remunerative wage.
  

Reviewing the updated information provided by Weglinski, the RBA Designee found the expanded labor market survey for Network Control Operator deficient, noting that only two of the eleven positions listed matched the proposed vocational goal of NCO.  She found both of those openings required skills exceeding the training offered in the 26-week program.  She found the remaining nine jobs not specific for the selected vocational goal.
  The RBA Designee again denied the plan, but indicated it might still be salvageable:

I deny this plan under AS 23.30.041(j).  The requirements for AS 23.30.041 (h) and (i) have not been met.  I still have serious concerns about the labor market survey based solely on the 26 week program.  However, I maintain that this may be a viable plan.  One serious barrier that must be overcome is that Network Control Operator has a specific vocational preparation (SVP)
 of 6 (1-2 years).
  If the parties wish to pursue this vocational goal they may wish to consider on-the-job training in addition to this program to meet the minimum SVP of one year.

The employer timely appealed the RBA Designee’s denial of the reemployment plan on January 25, 2008.  A hearing was held on the petition on May 13, 2008.  The employee appeared and represented himself.  The employer was represented by Krista Schwarting, Esq.  

At the May 13, 2008 hearing, the employee argued the 26-week computer training plan offered by ACE will not adequately prepare him for employment as a Network Control Operator.  He testified that from his own investigation, he determined that 70% of employers require NCO applicants to have work experience in addition to A+ Certification.  He further argued the first reemployment plan contemplating an Associate’s Degree from UAA will guarantee him employment.  Finally, he claimed a remunerative wage of $7.80 is unreasonably low because he would now be earning $18.00 per hour had he not been injured.

The employer argued the revised reemployment plan met all of the requirements for a reemployment plan set out at AS 23.30.041(h).  Specialist Weglinski testified that when she developed the first reemployment plan she assumed the employee had no keyboarding ability.  She developed the second plan after the insurance adjuster provided her with the OT progress note and suggested the employee typed at a  speed of 71 words per minute. 

At the May 13, 2008 hearing, we found  the 71 wpm notation in the OT notes did not reflect an accurate typing speed because the typing the employee performed during occupational therapy was only a single sentence typed repetitively.  The Board entered an oral order for the employee to obtain a certified typing test through the Alaska Department of Labor and Workforce Development (“Department”) Job Center.  Based on the information gleaned from the certified typing test, the rehabilitation specialist was instructed to prepare an Addendum to her second reemployment plan, informing the Board if the second plan was still valid in light of the employee’s certified typing speed.
  The record was held open until an accurate typing speed was ascertained.  

At a properly noticed prehearing conference on July 30, 2008, at which the employee failed to appear, he was ordered to sign a release of information form in order for the employer to obtain a certified copy of his typing test results from the Department.
  The employer mailed the release form to the employee at his address of record.
  He returned the signed release to the employer on August 11, 2008.
  At a properly noticed prehearing conference on August 13, 2008, at which the employee again failed to appear, this case was set for oral hearing on October 22, 2008.
  Hearing notices were sent to the parties by certified mail.  The hearing notice was received at the employee’s address of record on September 27, 2008.
  

The  hearing  resumed on October 22, 2008.  The employee did not appear.  We proceeded in the employee’s absence. The employee’s typing speed was ultimately found to be 29 words per minute.
  Specialist Weglinski testified that her second reemployment plan assumed a typing speed of only 25 words per minute, and thus the employee’s 29 wpm typing speed met the requirements of the employment listings in the revised labor market survey contained in her December 20, 2007 letter to the RBA Designee.  She further opined that on-the-job training in addition to the 26-week training program would not enhance the employee’s employability, and no other computer training schools other than Alaska Computer Essentials (and presumably the UAA program) exist in the Anchorage area.

At both hearings the employer asserted that the second reemployment plan meets all of the requirements of  AS 23.30.041(h).  It argued the RBA Designee’s denial of the plan failed to articulate specific reasons other than her personal concern the employee would not be employable following the plan.  The employer contends that when a plan meets all of the requirements of the Act on its face, the RBA or Designee may not deny it out of “unfounded” concern that the employee may not be employable at the conclusion of the plan.  At the October 22, 2008 hearing, however, the employer conceded it would not be opposed to the addition of an on-the-job training component to the 26-week computer training program to ensure a viable plan.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.   PROCEEDING IN THE EMPLOYEE’S ABSENCE.

Before resuming the hearing in this case on October 22, 2008, we found the employee had been   served with the Hearing Notice at his address of record.  Despite having been properly served with notice of the hearing, the employee failed to appear.  We proceeded with the hearing in his absence and here consider the propriety of our decision to do so.

8 AAC 45.070 provides in relevant part: 
(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e) .  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 







***

(f) If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition; 

(2) dismiss the case without prejudice; or 

(3) adjourn, postpone, or continue the hearing. 

We find the May 13, 2008 hearing was continued for the purpose of ascertaining the employee’s certified typing speed.  We further find the only substantive evidence adduced at the hearing in October were the results of  the certified typing test reflecting the employee’s typing speed at 29 wpm, and testimony from the rehabilitation specialist that the jobs contained in her revised labor market survey require only a 25 wpm typing speed.  We find the  employee  made  clear and substantive arguments and presented evidence on May 13, 2008, and while he may have chosen to present additional argument had he appeared on October 22, 2008, we have considered the arguments he made in his letters to the Board and in his testimony and oral argument on May 13, 2008, in reaching our decision in this case.  We find the employee was not prejudiced by our proceeding in his absence.    

Accordingly, we conclude it is within the discretionary authority granted to us under 8 AAC 45.070 (a) and (f) to proceed in a party’s absence.  Based upon the foregoing, we affirm our previous decision to proceed with the hearing in the employee’s absence on October 22, 2008.

II.
STANDARD OF REVIEW

Under AS 23.30.041(j) we must uphold the RBA or his Designee’s decision absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase “abuse of discretion” appear in the laws of Alaska, although none occur in the Alaska Workers’ Compensation Act (“Act”).  The Alaska Supreme Court defines abuse of discretion as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” 
   An agency’s  misapplication of the law or failure to exercise sound, reasonable, and legal discretion also falls within the definition of  “abuse of discretion.”
 

The Administrative Procedure Act (“APA”) provides another definition for use by courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, our decision reviewing the RBA’s determination is subject to reversal under the “abuse of discretion” standard of AS 44.62.570, incorporating the “substantial evidence test.”  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of RBA decisions.  Applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
 Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in our review of an RBA determination if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

When we began the hearing in this case in May 13, 2008, we found the OT progress note did not reflect a valid typing score.  We ordered the employee to obtain a certified typing speed from the Department’s Job Center.  We ordered this evidence obtained  after the RBA Designee issued her final decision on January 17, 2008.  Because the relevancy of the employee’s typing speed was unknown before the May hearing, we find neither party failed to exercise reasonable diligence in ascertaining it.  Accordingly, we admitted and have reviewed the certified typing test results.

After allowing the parties to enter their evidence, we review it and the evidence before the RBA  Designee to assess whether the decision was supported by substantial evidence and therefore reasonable.
    If, in light of all the evidence, we find the RBA Designee's decision is not supported by substantial evidence, we must conclude that she abused her discretion and remand the matter for reexamination of the evidence and necessary action.
 

III.
REVIEW OF THE RBA DECISION 

AS 23.30.041 provides, in relevant part:

(h) Within 90 days after the rehabilitation specialist's selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must require continuous participation by the employee and must maximize the usage of the employee's transferrable skills. The reemployment plan must include at least the following: 

(1) a determination of the occupational goal in the labor market; 

(2) an inventory of the employee's technical skills, transferrable skills, physical and intellectual capacities, academic achievement, emotional condition, and family support; 

(3) a plan to acquire the occupational skills to be employable; 

(4) the cost estimate of the reemployment plan, including provider fees; and the cost of tuition, books, tools, and supplies, transportation, temporary lodging, or job modification devices; 

(5) the estimated length of time that the plan will take; 

(6) the date that the plan will commence; 

(7) the estimated time of medical stability as predicted by a treating physician or by a physician who has examined the employee at the request of the employer or the board, or by referral of the treating physician; 

(8) a detailed description and plan schedule; 

(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan; 
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(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest possible time: 

(1) on the job training; 

(2) vocational training; 

(3) academic training; 

(4) self-employment; or 

(5) a combination of (1) - (4) of this subsection. 

(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan. If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted; within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

       (Emphasis added).

8 AAC 45.550 provides:

(a) If an employee is found eligible for development of a reemployment plan, the rehabilitation specialist shall… 
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      (3) compute the employee's remunerative employability wage; the wage computed under this paragraph must meet the standards of compensation set out in the definition of "remunerative employability" under AS 23.20.041 (p) and meet the requirements of "gross hourly wages at the time of injury" under 8 AAC 45.490; …   

      (6) submit a survey that for the employee's occupational goal documents employment opportunities in the labor market, as that term is defined by  AS 23.30.041(p)(3), that pay a wage that complies with this subsection; 

      (7) consider all of the options listed under AS 23.30.041 (i) before selecting the option that will return the employee to remunerative employability in the shortest possible time; … 

We have reviewed the reemployment plan submitted by Specialist Weglinski proposing the 

26-week  computer  training  program with  Alaska Computer Essentials.  In so doing, we consider the plan to include the expanded labor market survey contained in Ms. Weglinski’s December 20, 2007 letter to RBA Designee White, responding to concerns raised in the Designee’s November 27, 2007 decision.  Based upon the record as a whole,  we find the reemployment plan fulfills all of the requisites for  a valid reemployment plan set out at AS 23.30.041(h) and (i).  The plan describes the occupational goal of Network Control Operator, a goal approved by the employee’s physician.  It examines the employee’s current skills and presents a detailed description of the plan to acquire the new occupational skills for employability in the shortest possible time.  The cost estimate, commencement date and length of time until plan completion are set forth, and all of these factors meet the time and cost constraints established  in the Act.  The rehabilitation specialist contends the employee can be reasonably expected to satisfactorily complete the plan and perform in the new occupation within the time and cost limitations of the Act. 

We have also examined the deficiencies upon which the RBA Designee relied in rejecting the plan and we conclude the Designee’s findings are not supported by substantial evidence in light of the record as a whole.  The RBA Designee rejected the plan because the computer training program failed to provide historical information concerning the employability of its students or job placement services.  The statute requires neither.  The plan was also rejected for the absence of objective evidence the employee had a typing speed of 71 words per minute.  The employer presented substantial evidence through the testimony of the rehabilitation specialist that a typing speed of only 25 words per minute is required for the jobs contained in the labor market survey.  We find the employee has a typing speed of 29 words per minute.  Finally, the RBA Designee rejected the plan for its failure to provide on-the-job training in addition to the vocational program to meet a Specific Vocational  Preparation  of  6, which requires 1-2 years of combined learning and experience in order to perform satisfactorily in the selected occupation.  Again, this is not required by the Act.
  

We have also considered the employee’s arguments in opposition to the 26-week computer training plan.  While the employee may be correct that the UAA Associate of Applied Sciences Degree would guarantee him employment in the computer technology field, the propriety of the original reemployment plan is not before us for review.  The RBA Designee denied the plan for an Associate’s  Degree  on  November 27, 2007.  A party who disagrees with a decision of the RBA may file a written appeal within 10 days of receipt of the decision.
  We find the employee timely appealed the Designee’s denial of the two-year reemployment plan on December 10, 2007, but has failed to  file either a Petition or Affidavit of Readiness for Hearing or otherwise request a hearing on his appeal.  In light of these procedural deficiencies, we find we must decline to consider the employee’s appeal of the RBA Designee’s denial of the two-year plan at this time.

Nor do we disagree with the employee’s contention that his remunerative wage of $7.80 under the statute is less than what he would be earning now had he not been injured on the job.  However, under AS 23.30.041(i) and 8 AAC 45.550(a)(7), a reemployment plan need only return the employee to “remunerative employability.”  “Remunerative employability” is defined as  “having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker’s gross hourly wages at the time of injury.” 
  The employee does not dispute that his wage at the time of injury was $13.00 per hour.  Thus, the reemployment plan must set an employment earnings goal of no less than $7.80 per hour.  Of the positions contained in the Specialist Weglinski’s expanded labor market survey, the lowest paying position begins at $8.00 per hour.  Others begin at $10.72, $11.00, $11.10. $12.00,  $14.00-$24.00 and $18.00 - $24.00 per hour.  Accordingly, we find the reemployment plan fulfills the requirement that the employee be returned to remunerative employability in the shortest possible time.

Finally, we have considered the employee’s assertion that from his investigation 70% of  available jobs in the proposed field require some work experience in addition to A+ Certification.  In considering this argument we have examined the expanded labor market survey provided by Specialist Weglinski on December 20, 2007.  Of the eleven positions available, we find none state definitively that employment experience is required.  Two positions with General Communications, Inc. require only “knowledge and operating skills” or “computer skills” in Microsoft applications.  A position with Alaska Communications Systems requires only “H.S. diploma, basic skills on personal computer and familiar with” Microsoft applications.  Other positions seek applicants with “working knowledge,” “computer skills-software knowledge,” or “good computer skills.”  A position with Alaska Pacific University cites “experience or training in PC support… Microsoft…certifications preferred,” for which we find the ACE program would prepare the employee.  

We find from our examination of the record, as well as the evidence and arguments of the parties, that the October 22, 2007 reemployment plan containing a 26-week computer training program,  which will provide the employee training in Windows XP/Vista, WORD, Excel, Access, and will result in the employee attaining A+ Software and Hardware Certification, meets all of the requirements of a reemployment plan under AS 23.30.041(h).  We conclude there is substantial evidence in the record the plan should have been approved.  We further conclude that by denying the plan, the Designee abused her discretion.  

 





ORDER

The employer's Petition for Approval of the Reemployment Plan of October 22, 2007 is GRANTED.  The RBA Designee’s  November 27, 2007 and January 17, 2008 decisions denying the reemployment plan  containing  a 26-week computer training program are reversed.  This matter is remanded to the RBA for reexamination and action consistent with this decision.  

Dated at Anchorage, Alaska, this ___ day of November, 2008.



ALASKA WORKERS' COMPENSATION BOARD



_________________________________


                                           
Howard A. (Tony) Hansen

                           
_________________________________



Linda Hutchings,  Member

DISSENT

I respectfully dissent from my colleagues’ opinions.  I find the RBA Designee did not abuse her discretion when she denied the October 22, 2007 Reemployment Plan.  I find the RBA Designee acted neither arbitrarily, capriciously, or with improper motive when she rejected the plan, nor was her decision manifestly unreasonable.  On the contrary, I find the Designee carefully and thoroughly considered the proposed plan, and substantial evidence exists in the record to support her decision to deny it.  

Specifically, I find the RBA Designee was correct in her determination that the 26-week computer training program, in the absence of an additional on-the-job training component, will not prepare the employee with the occupational skills to be employable, as AS 23.30.041(h)(2) requires, or to perform in the new occupation, a requirement of AS 23.30.041(h)(9).  The first labor market survey developed by the specialist in support of the 26-week computer training plan contained the identical nine Network Control Operator job offerings as those in the labor market survey she submitted in support of the two year Associate’s Degree program.  Of those nine positions, one required a “Bachelor’s degree or equivalent experience;”  one required an “Associate degree in Computer Science or related field;” three required “A+ [Computer] Certification” and a college level Associate degree in Computer Science or related field; one listed “MCP certification” and “Associate Degree in computer technology preferred;”  and one required “One year computer operations experience or equivalent, training in MS Office application…, desktop systems and network essentials.”
  Of the two remaining positions, while not requiring an Associate or Bachelor’s degree, one required “experience with UNIX operating systems with major emphasis in computer science” and  “MIS or related field of study and an A+ or Microsoft MCSE certification;”  the second required “Microsoft A+ MCDST and MCSE certification.”
  I  find the 26-week training program will prepare the employee for none of these positions, and conclude the program does not meet the definition of “employability” under AS23.30.041(r)(2).
  

The second, expanded labor market survey Specialist Weglinski submitted in support of the 

26-week plan contained eleven completely different employment listings for the same SCODDOT.  According to SCODDOT 031-262-014, Network Control Operator (SVP 6), the duties performed by a NCO include: 

Monitors data communications network to ensure that network is available to all system users and resolves data communications problems…Explains user procedures necessary to transmit date. Monitors modems and display screen of terminal to mainframe computer to detect …malfunction…Enters diagnostic commands into computer…Attaches diagnostic equipment …Reads technical reference manuals for communications hardware and software to learn cause of problem.  Instructs user to enter specified commands into computer to resolve problems…  

Yet the job offerings in the expanded labor market survey included retail sales of wireless telephones, internet marketing, purchasing assistant in an electronics parts supply company, data entry for an insurance company, retail sales of computers, and telephone support to wireless and landline telephone users.  Three of the eleven positions required workplace experience.  The one remaining position, Network Technician with Tekmate, Inc., which appears to meet the NCO SCODDOT, preferred, though did not require, a two year college degree.  The rehabilitation specialist even admitted that it would be a stretch for the employee to qualify for this position based solely on the 26-week program, though she “wouldn’t rule it out completely.”   I concur with the RBA Designee in her conclusion that the second labor market survey located only two employers for the NCO vocational goal, both of which required skills exceeding the training offered by the 26-week program, and the remaining jobs listed were not specific for the vocational plan.  

Although she denied the plan as written, the RBA Designee suggested it might be viable if it included an on-the-job training  component  following  the 26-week program.  This is consistent with the Network Control Operator SCODDOT SVP of  6, indicating a typical worker will require 1-2 years  to learn the techniques, acquire the information and develop the facility needed for average performance in the specific occupation.  Although the rehabilitation specialist opined that on-the-job training would not  enhance  the employee’s employability, her opinion not only defies logic, but is inconsistent with the opinion expressed to her by George Elkins, the ACE President, that experience in addition to A+ Certification is required for an entry level position.
  

I  further  find her  testimony that no computer training program other than Alaska Computer Essentials exists in the Anchorage area, lacking in candor.  At least twelve such training programs are listed in the Anchorage ACS Yellow Pages alone.  I also find the issue of typing speed pursued by the adjuster and rehabilitation specialist in this case a red herring.  Irrespective of a 0 wpm typing speed, a 71 wpm typing speed, or a 25 wpm typing speed, Ms. Weglinski never altered her recommendation that the employee pursue training and employment as a Network Control Operator.  She recommended NCO training when she believed the employee had no keyboarding ability; she stood by her recommendation when she erroneously believed he typed 71 wpm; and she held to her conviction when she learned he typed only 29 wpm.  Yet the physical requirements of the SCODDOT for Network Control Operator never changed.  Indeed, neither of the two reemployment plans mention any minimum typing speed requirement.  And of the 20 employment listings the specialist included in the three labor market surveys she submitted, only one mentions typing speed at all, an exceedingly low 25 words per minute, however no entry wage levels were provided for that position.  I do not find Ms. Weglinski’s testimony credible in this matter.

Finally, I find, based on the evidence offered by the employee in AWCB No. 200522299,
 the case immediately preceding this matter on October 22, 2008, and the admissions made by Ms. Schwarting as counsel for the employer in that case,
 that serious questions exist concerning the efficacy of the computer training program offered by Alaska Computer Essentials and the 

employability of its students upon completion of the program.  



_________________________________



Linda M. Cerro,  Designated Chair

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EMMET HEARON, employee / respondent; v. WESTAFF  USA INC., employer, and TRAVELERS INSURANCE CO., insurer / petitioners; Case No. 200612194; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ___ day of November, 2008.



__________________________________



Kim Weaver, Clerk 
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