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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512

Juneau, Alaska 99811-5512

	WILLIE GOROSPE, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

NET SYSTEMS, INC., 

                                                  Employer,

                                                   and

SOMO JAPAN INS. CO. OF AMERICA,

                                                   Insurer,

                                                   and

PETERKIN DISTRIBUTORS, INC.,

                                                  Employer,

                                                        and 


FIREMAN’S FUND INSURANCE,   

                                                     Insurer,                                                                                                                         

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200703633
AWCB Decision No. 08-0229
Filed with AWCB Anchorage, Alaska

on November 21, 2008


On October 23, 2008, in Anchorage, Alaska, on the written record, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s Petition for review of the Board Designee’s decision in the July 8, 2008 Prehearing Conference Summary regarding discovery issues.  Attorney Michelle M. Meshke represented Peterkin Distributors, Inc., the employer, and Fireman’s Fund Insurance and Broadspire Services Inc., the insurer (“employer”).  The employee appeared pro se.  Employer Net Systems, Inc., and their insurer, SOMO Japan Insurance Company of America, did not appear.  The record closed at the end of the hearing on October 23, 2008.

ISSUE
Under AS 23.30.108(c), did the Board Designee abuse her discretion in granting the employee a protective order against the employer on releases for workers’ compensation claims, employment records, and social security records during the July 8, 2008 prehearing conference pursuant to 
AS 23.30.107 and 8 AAC 45.095?

SUMMARY OF THE EVIDENCE

The employee, while working for Net Systems, Inc, as a footrope/wire technician reported an injury on November 9, 2006.
  The employee reported that he had sore left shoulder muscles, that both hands were swollen, and a constant headache.
  The employee was diagnosed with bilateral carpal tunnel syndrome.
  

On February 20, 2007, the employee filed another report of injury while working for the employer, when he was hit in the face and arm with a frozen, five pound package of meat.
  The employee was treated by Declan Nolan, M.D., who diagnosed him with foraminal stenosis on the right at C6-C7 with probable right C7 nerve root contusion and C7 radiculitis.

The parties stipulated to joinder of these claims in the Prehearing Conference held on July 8, 2008, and it was determined that the case will proceed under AWCB case number 200703633.

Releases for medical records, employment, social security, and workers’ compensation records were sent to the employee on November 2, 2007.
  He filed a Petition for Protective Order on December 5, 2007.
  The employer controverted all benefits based on the employee’s failure to sign releases on December 4, 2007.
  A prehearing conference was held on December 13, 2007, but no prehearing summary was completed.   Employer asserts that the issue of employee’s failure to sign releases was raised at the prehearing conference as well as the untimely protective order petition.  Employer also argued that the employee was advised at this prehearing conference that his request for a protective order was untimely.  Four other prehearing conferences were canceled and/or rescheduled between the December 5, 2007 and the July 8, 2008 prehearing conferences.
  

On May 20, 2008, employer requested a Longshore Release from the employee.
  The employer then filed a Petition to Compel Discovery on May 22, 2008, to compel the employee to sign all of the previous releases requested but never signed.
  On June 5, 2008, the employee petitioned for a protective order from the longshore release sought by the employer.
  On June 16, 2008, the employer filed an Affidavit of Readiness on its petition to compel discovery.

On July 8, 2008, a prehearing conference was held to discuss the following issues:  joinder of the claims, employee’s claim against employer, employer’s petition to dismiss, employer’s petition to bifurcate issues for hearing, and discovery issues including the employee’s petitions for protective order and the employer’s petition to compel.
  The employee was deposed on July 21, 2008, by employer, at which time the employee signed all of the releases “without question or apparent concern.”

On August 26, 2008, the July 8, 2008 Prehearing Conference Summary was served on the parties.
  The Board Designee ordered the employee to sign the three medical releases pertaining to the injured body parts, the employee’s mid and low back, jaw, neck, left shoulder, and arms.
  Further, a protective order was issued regarding the employment records and social security records  releases, which were found not relevant because the employee had not sought reemployment benefits.
  The Board Designee also found the workers’ compensation file release not relevant stating that the employer had not presented any evidence regarding its relevance.
  The Board Designee made no finding regarding the employer’s requested Longshore Release.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.107(a) provides employers with a simple mechanism for securing relevant evidence, medical and otherwise.  The claimant must release all evidence “relative” to the claim under 
AS 23.30.107(a), which provides:
Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee’s right to file a petition for a protective order with the board and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.
AS 23.30.108(c) provides:
At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), the Board upholds release and discovery decisions of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
 An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record. 

On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30128(b) provides that our decision reviewing a Board Designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a Board Designee’s determination.  Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

Under AS 23.30.108(c), the parties must release all evidence “relative” to the injury or “likely to lead to admissible evidence relative” to the injury.  We recognize that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to provide information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
   However, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

AS 23.30.108(c) provides the procedure and authority for the Board’s Designee to control discovery and resolve discovery disputes.  In AS 23.30.108(c), the legislature intent is clear from the plain wording of the statute: provide a simple, summary process for discovery decisions at the prehearing level, with an “abuse of discretion” standard review by the Board, in light of the evidence available during the prehearing.  Under AS 23.30.108(c), we interpret
 the Board Designee to have the responsibility to decide all discovery issues at the prehearing conference level.
  

Our first consideration under AS 23.30.107 or 8 AAC 45.095 is whether the employee was properly served the releases.  AS 23.30.107(a) provides in relevant part:

The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.

The Board finds that the employee was mailed the releases via certified mail on November 2, 2007, and received by the employee on November 7, 2007.  The Board finds that the employee was properly served the releases.

Our power to order an employee to disclose information to an employer is derived from statute, principally AS 23.30.107 and AS 23.30.005, and is limited to information that is relevant to the employee's injury or to a question in dispute in the claim.  We therefore find, absent a decision on the merits of whether the information sought to be released is relevant, we may not foreclose the employee's opportunity to challenge the scope of information the employer seeks, based upon its relevancy.  Procedural due process requires "notice and an opportunity for hearing appropriate to the nature of the case."
  We find the prehearing procedure set forth in 8 AAC 45.095 is a hearing appropriate to determine the scope of an Employee's right to privacy in information an employer seeks to have an employee release.

 Next we must determine whether the employee waived this argument by failing to timely move for a protective order under 8 AAC 45.095(a).  With regard to appropriate notice under due process, the Alaska Supreme Court has stated,


[a]n elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is notice reasonably calculated under all the circumstances, to apprise the interested parties of the pendency of the action and afford them an opportunity to present their objections.  . . . The notice must be of such nature as reasonably to convey the required information.
 

We find the employee was not represented by counsel when the release requests at issue were served on him.  We further find there is no evidence the employee knew that the expeditious and summary procedure provided by subsection .095 was available to address his relevancy and privacy concerns about the employer's release requests, if he petitioned for a prehearing within 10 days from the receipt of the employer's request.

We take administrative notice that employees are commonly presented with requests to release information shortly after they have been injured, and before they have any familiarity with the workers' compensation system or have a reasonable opportunity to consult with an attorney regarding their claim.  We further take notice that many injured workers are unsophisticated and may be minimally educated concerning the law.  Further, it is not uncommon for job‑related injuries to be severe, and the resulting reasonable and necessary treatment may include medications that can impair an employee's ability to concentrate and reason effectively.

Next we must determine whether the information sought by the employer in the Social Security, workers’ compensation, and employment records releases was reasonably calculated to lead to evidence relevant to a material issue.   Under 8 AAC 45.095(b), the first step to determine whether information sought to be released is relevant is to analyze what matters are in dispute in the case.  To discover what matters related to the claim are in dispute, we look to the parties’ pleadings and the prehearing conference summaries to find out what benefits the employee is claiming, and the defenses the employer has raised to these claims.  In the second step, we must decide whether the information sought by the employer is reasonably calculated to lead to facts that will have any tendency to make a question at issue in the case more or less likely.

In the first step in the instant case, we find that the only benefits in dispute at the present time are medical benefits along with related medical transportation costs.
  The scope of releases the regulations at 8 AAC 45.095(b) require an employee to sign can only be determined by a review of the unique facts presented and the specific benefits claimed in each case.
  We find that the employee has signed the requested medical releases so that there is no need to determine if the medical releases would lead to facts that will have any tendency to make a question at issue in the case more or less likely.

Employer seeks a release of "any and all employment [and] personnel records . . . of any nature."  We have consistently found an employee's employment and union records from the period beginning ten years before the work injury are reasonably calculated to lead to evidence admissible on the issue of whether the employee is entitled to reemployment benefits.
  Accordingly, we find Employee has not sought reemployment benefits in this case and therefore cannot be compelled to sign a release of employment and union records covering the period going back ten years before the date of his injury.  

We have consistently found records of Social Security Administration benefit payments for any period in which employee has received or claims an entitlement to disability compensation are subject to discovery by employee release.
  We find Employee's Social Security Administration benefit payment records back to the date of his injury would be reasonably calculated to lead to evidence admissible on the issue of the proper amount of TTD to which Employee may be entitled.  However, in this case, the Employer has sought Social Security records going back ten years, which we find beyond the scope of what is reasonably calculated to lead to evidence admissible on an issue in dispute in this case.

Employer has presented no argument on the issue of the workers’ compensation records release, therefore we find that the Board Designee did not abuse her discretion in granting a protective order to the Employee.

Based on the review of the written record and our consideration of the parties’ arguments, the Board concludes that the Board Designee’s determination is supported by substantial evidence and reasonable.  The Board Designee’s decision to grant a protective order to the Employee regarding the Employer’s release for all employment records, ten years of Social Security records, and all files regarding workers’ compensation claims is supported by substantial evidence and was not an abuse of discretion.  As no findings were made by the Board Designee regarding the Employer’s request for a Longshore Release, we make no decision regarding this release.

ORDER

1. The employee’s request for a protective order is granted as to the release of employment records, Social Security records, and workers’ compensation records pursuant to AS 23.30.107 and 8 AAC 45.095
Dated at Anchorage, Alaska on November ___, 2008.


ALASKA WORKERS' COMPENSATION BOARD


________________________________


Laura Hutto de Mander, Designated Chair


________________________________


Patricia Vollendorf, Member


________________________________


Robert C. Weel, Member
RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of WILLIE C. GOROSPE employee / applicant; v. NET SYSTEMS, INC., employer; SOMO JAPAN INS. CO. OF AMERICA; insurer; and PETERKIN DISTRIBUTORS, INC.,  employer; FIREMAN’S FUND INSURANCE, insurer / defendants.  Case No. 200703633; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November ___, 2008.


_________________________________________
Jean Sullivan, Administrative Clerk II
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