In re BROOMSTICK CO. TRUST
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	IN THE MATTER OF THE PETITION FOR A FINDING OF THE FAILURE TO INSURE WORKERS' COMPENSATION LIABILITY & ASSESSMENT OF CIVIL PENALTY AGAINST,

BROOMSTICK CO. TRUST,

                         Uninsured Employer,

                         Defendant.
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	FINAL DECISION AND ORDER

AWCB Case No.  700002659
AWCB Decision No.  09-0010
Filed with AWCB Anchorage, Alaska

on January  9, 2009


We heard this matter on December 10, 2008, in Anchorage, Alaska.  The trust's manager, Darryl L. Huffman, represented Employer.  Christine Christensen, Investigator for the Fraud Investigation Section (Section) of the Workers’ Compensation Division (Division), of the Alaska Department of Labor and Workforce Development (DOL), represented the State of Alaska.  We heard this with a two member panel of the Alaska Workers’ Compensation Board, which is a quorum pursuant to AS 23.30.005(f).  On December 10, 2008 we wrote a letter to Ms. Christensen requesting further information from the division, and left the record open until December 24, 2008 to receive it.  We received Ms. Christensen's response on December 22, 2008 and closed the record that date.

ISSUES

1.
Has Employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2.
Has Employer failed to provide workers' compensation liability insurance to cover its employees, pursuant to AS 23.30.075?

3.
Shall we assess civil penalties against Employer, under AS 23.30.080(f), for failure to insure its employees? 

Investigator Christine Christensen (Investigator) testified at the hearing on December 10, 2008, that the Division became aware Employer did not have workers’ compensation insurance during the course of a routine records check in December, 2007.
  She noted the National Council on Compensation Insurance, Inc. (NCCI) database records indicated State Farm Fire & Casualty canceled Employer's policy effective May 31, 2007.
  She stated the Employment Security Division (ESD) records show Employer had seven to nine employees working during the time it was uninsured.
  She further testified the division had a State of Alaska business license on file listing the business as Video City Lake Otis with an original issue date of October 5, 1995.  The current issue, she said, was on November 2, 2007, with an expiration date of December 31, 2009.  Ms. Christensen stated the owner was listed as Broomstick Co. Trust.  She found no record of an executive officer waiver and testified Employer had not been before the division before as an uninsured employer.

Investigator testified the section served a Petition for Finding of Failure to Insure and Assessment of Civil Penalties on Employer on December 19, 2007, and a letter explaining the process together with a Discovery Demand.
  Investigator said Employer promptly applied for insurance coverage on December 21, 2007 and obtained a policy through America Interstate Insurance Co., effective December 22, 2007; it also responded to the discovery demand and provided discovery, indicating the business had nine hourly employees working at different times from May 31, 2007 through December 31, 2007.
  

Investigator testified this amounted to 847 uninsured work days.  According to the Board's file, the section served Employer with an Affidavit of Readiness for Hearing and Notice of Evidence on June 23, 2008.
  In response to the unopposed Affidavit of Readiness for Hearing, the Board Designee set the Petition for a hearing on December 10, 2008.  

At hearing, the Investigator testified Employer’s estimated premium for a workers’ compensation insurance policy was $4,790.00 per year in 2007.
   She testified this prorated to approximately $13.12 per day.  She further estimated, based upon the cost of a current policy at $13.12 per day, the prorated premium during the lapse in coverage, which she reported was 205 days, would be approximately $2,689.60

At hearing, Mr. Huffman testified in conformance with his January 5, 2008 letter to Investigator, again setting forth his position and arguments.
  Mr. Huffman stated in his letter, and testified before the Board, that he had been insured with this insurer for about 10 years.  He maintained he “had no idea” there was a problem with his insurance coverage until he received the petition from the fraud section.  He assumed his employees were fully protected at all times, he said.  Some of those employees, he added, are family members including his wife and daughter.  Mr. Huffman reiterated as he had stated in his letter that his personal agent at State Farm's agency was Rachel Larson.  Upon receiving the fraud section's petition, Mr. Hoffman testified he promptly called State Farm but was informed Rachel was no longer employed there.  He said he explained the reason for his call and the new agent informed him that his workers’ compensation coverage had been canceled “six months earlier.”  When Mr. Huffman inquired why his insurance was canceled, he testified the agent told him he had failed to provide them with the information requested in their “annual audit.”  Mr. Hoffman asked the agent why she had not been informed of this, and the agent reportedly told him that she had tried to call his contact employee Chanti Ward but “received no answer,” called him as well but “got no answer,” and then sent him two letters.  He testified he was “stunned” and knew “absolutely nothing” about his policy having been canceled.  He averred he never received anything from his insurance company or his agent about cancellation, nor had he ever received follow-up requests for the “apparently missing” audit information.  

Employer maintained his office staff had dutifully faxed the audit information to the agent as requested, in a timely manner.  Employer argued this problem was not caused by him and he had no control over it.  He further maintained that neither he nor Chanti Ward ever received any calls or messages from State Farm concerning this matter.  Employer pointed out that his store is open every day of the year from “10 AM until midnight.”  He offered there would be no problem if State Farm wanted to contact him or his representative at any time and speak personally to them or leave a message.  He further stated State Farm has insured both his home in his car “for about 30 years.”  He noted State Farm even provides his renter’s insurance, so they “obviously” know where he lives, he maintained.

Lastly, Employer stated he received a check in June 2008 but there was nothing on it indicating the refund was the result of State Farm cancelling his worker's compensation policy.  He testified he thought the check was just another refund from them derived from an audit, similar to those he had received over the years.

Investigator testified the division had knowledge of only two occupational injuries having been reported against Employer since Employer began business.  One injury occurred in 1991, and the other in 1997.  She requested we find Employer has been an uninsured employer from May 31, 2007 through December 21, 2007.  She recommended we find Employer failed to insure its employees for that period, and order Employer is directly liability for any work injuries to its employees for the uninsured period.  Investigator requested we assess civil penalties under AS 23.30.080(f) for the uninsured period, suspend “a large portion” of the penalty, allow a payment plan if necessary, and if Employer failed to make the suspended payments, order the suspended portions will then become due.  

In response to a December 10, 2008 letter from us to the fraud section, we received a letter from Ms. Christensen dated December 22, 2008, on that date.  Ms. Christensen stated she contacted State Farm Fire & Casualty Co. regarding our request for proof State Farm had given notice to Employer that his insurance was canceled, and had obtained a copy of the cancellation letter dated March 27, 2007, “which was mailed to the employer.”
  However, Ms. Christensen stated the letter was sent “regular mail” and as such there was no proof Employer ever received the letter.  She noted the letter was also reportedly e-mailed to Employer's broker who she said received it on March 13, 2007.  Investigator attached a copy of the cancellation letter to her cover letter to the Board, with proof of service on the Trust Manager, Broomstick Trust.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The requirement to insure employees under the Alaska Workers’ Compensation Act involves several subsections: AS 23.30.085(a) & (b), AS 23.30.070, AS 23.30.075(a) & (b), AS 23.30.080(d), and AS 23.30.080(f).  AS 23.30.080(d) provides for stop orders to prohibit an employer’s use of employee labor during a continuing violation of an employer’s obligation to insure for workers’ compensation liability.  In the instant case, Employer promptly obtained worker's compensation insurance coverage upon receiving notice from Investigator of its lapse, and we will not consider issuing a stop order.  We will address each of the other statutory provisions, in turn.

I. FAILURE TO FILE PROOF OF INSURANCE:

An employer’s duty to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the board, in the form prescribed by it. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of his financial ability to pay compensation directly without insurance.

(b)  If an employer fails . . . to comply with the provision of this section, he shall be subject to the penalties provided in AS 23.30.070. . . .

We find our administrative records and the hearing testimony show Employer failed to provide evidence of compliance with the workers' compensation insurance requirement from May 31, 2007 through December 21, 2007.  We find no evidence of any impediment to Employer obtaining insurance and filing evidence of compliance.  Although Employer clearly had opportunity to file evidence of compliance, we find no evidence of insurance for that period. 

Based on the consistent evidence of the hearing record, we find Employer failed to file evidence of compliance for the period May 31, 2007 through December 21, 2007.  We conclude Employer was in violation of AS 23.30.085(a) & (b) for that period.  We also conclude Employer is subject to the penalties provided in AS 23.30.070 for any possible injury claims arising during the period in which it was in violation of AS 23.30.085.  

II.
FAILURE TO INSURE:

AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for. . . .

(b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be individually, jointly, and severally liable. . . .

AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

Employer has a general duty to provide workers' compensation insurance for its employees.  Based on our administrative records and the hearing testimony, we find Employer had employees during the time in question, and is subject to the Alaska Workers' Compensation Act.  We conclude it has an ongoing duty under AS 23.30.075 to insure any employees for workers’ compensation benefits. 

We find, based on Employer's failure to provide evidence of compliance we must presume, as a matter of law that Employer has failed to insure or provide security as required by AS 23.30.075.  We find Employer provided no evidence to rebut that presumption.  Based on our administrative records, and the hearing testimony, we find Employer had no workers’ compensation insurance from May 31, 2007 through December 21, 2007, and that it was using employee labor during the period of lapse.  Pursuant to AS 23.30.075(b), we conclude Employer and its owners and trust manager are directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.075.  

Based on the evidence in the record, and specifically on the testimony of Employer and Investigator, we find Employer failed to insure its employees, and was in violation of AS 23.30.075(a) from May 31, 2007 through December 21, 2007.  

III.
ASSESSMENT OF A Civil PenaltY:

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. 

AS 23.30.080(g) provides:

If an employer fails to pay a civil penalty order issued under (d), (e), or (f) of this section within seven days after the date of service of the order upon the employer, the director may declare the employer in default.  The director shall file a certified copy of the penalty order and declaration of default with the clerk of the superior court.  The court shall, upon the filing of the copy of the order and declaration, enter judgment for the amount declared in default. . . .

The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties the Division requests.  We find Employer is subject to those penalties, and the Division has filed a Petition for those penalties.  

Although the statute grants broad discretion to us in assessing penalties under AS 23.30.080(f), that section sets a low evidentiary burden to trigger the penalties: i.e., a “presumption of failure to insure” if proof of insurance compliance is not filed with the Division.  Also, the statute sets a very high maximum penalty of $1,000.00 per employee per day, the highest penalty of any state.
  Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for failure to insure employees.
  

Our decisions In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.,
 In re Absolute Fresh Seafoods, Inc.,
 and In re Alaska Native Brotherhood #2 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties pursuant to AS 23.30.080(f).  Those factors include: number of days of uninsured employee labor, business size, Employer’s injury record both in general and during the uninsured period, extent of Employer’s compliance with the Alaska Workers’ Compensation Act, diligence exercised in remedying the failure to insure, clarity of the insurance cancellation notice, Employer’s compliance with the investigation and remedial requirements, risk of Employer’s workplace, impact of the penalty on Employer’s ability to continue in business, impact of the penalty on Employer’s employees, impact of the penalty on Employer’s community, whether Employer acted in blatant disregard for the statutory requirements, whether Employer violated a “stop order,” and the credibility of Employer’s promises to correct its behavior.

In our April 4, 2007 decision In re Lighthouse Therapeutic Massage, L.L.C.,
 we examined a series of our decisions specifically discussing appropriate civil penalties under AS 23.30.080(f) in “non-egregious” cases.
  Additionally, in our decision In re Alexandra Mayberry / Cooker, Inc.,
 we noted the requirement at AS 23.30.082 to deposit these civil penalties into the Workers’ Compensation Benefits Guarantee Fund (WCBGF) to provide guaranteed benefits to workers who are injured while working for uninsured employers.  Although other possible sources of funding are provided for the WCBGF, we found the statutory scheme reflects a legislative intent that the WCBGF is to be funded primarily by civil penalties assessed against uninsured employers pursuant to AS 23.30.080(f).  We found an explicit legislative intent
 that civil penalties deposited into the WCBGF will serve a purpose equivalent to premiums paid to workers’ compensation carriers, enabling the fund to meet potential liability for benefits during periods for which the WCBGF provides coverage for uninsured employees.  We found the WCBGF is undertaking potential liability for unpredicted periods of workers’ compensation coverage, and for poorly predictable numbers of injured workers, often in failing enterprises.  Given this inherent unpredictability, to insure the legislative intent for the WCBGF we found it prudent, reasonable, and necessary to assess civil penalties of at least double the normal commercial premium rate for the period an employer has failed to insure its workers.
   We applied this rationale in a number of instances.

In the instant case, we find Employer failed to provide workers’ compensation insurance coverage of its employee’s for a period of approximately six months.  Based on the available record, we find no employees suffered injury during the period of lapsed coverage.  We find Employer complied completely with the investigation.  We find Employer ceased violation of the insurance requirements by obtaining a new policy as soon as possible.  We find this is a non-egregious case.

Based on the evidence in the record of this case, we find the rationale in our decision In re Alexandra Mayberry / Cooker, Inc., in which we assessed a penalty of twice the pro-rated insurance premium for the period of lapse as a minimum penalty, is relevant here.  As in that decision, we will assess civil penalties to cover at least two times the pro-rated premium for the period of lapse.

In the instant case, we find the pro-rated premium for the period Employer used employee labor, during which it was required to provide insurance for employees, was approximately $2,690 .00.
  In order to meet this statutory purpose for the civil penalties assessed under AS 23.30.080(f), and in accord with the rationale discussed above, we conclude the minimum penalty we assess Employer should be at least double that amount -- $5,380.00.  

AS 23.30.080(f) provides for civil penalties to be assessed per employee, per day.  Based on the available record, we find Employer failed to insure his staff for 847 employee work days.  For the penalty to cover the liability of the WCBGF as discussed above, it would need to be assessed at approximately $6.35 per employee per day.
   We will assess this penalty at $6.35 per day, resulting in a total civil penalty of $5,380.00.  On this case’s specific facts, we will order this as a reasonable and appropriate penalty under AS 23.30.080(f).

However, we will suspend 50% of this assessed penalty.  We listened to Mr. Huffman's testimony at hearing, and carefully reviewed his letter to the original investigator explaining his situation.  We find Mr. Huffman credible in all respects.
  We find based upon his testimony and his letter, he received absolutely no notice from his insurer that his worker's compensation policy was canceled.  We find the section’s petition is the first notice Employer received that its insurance was canceled.  We find no evidence that the cancellation e-mail sent to the insurance agent was ever provided to Employer either by mail or e-mail.  We find the weight of the available evidence supports our conclusion Employer has proven by a preponderance of the evidence it received no notice concerning its insurance being canceled until it received the division’s petition.  We give greater weight to Mr. Huffman's credible testimony, than we give to the letter we received from the section that admittedly contains no proof it was ever received by Employer.  We find based upon Employer’s testimony and the lack of proof of service of the cancellation letter, that neither State Farm nor its agent ever gave Employer notice of insurance cancellation.  Therefore, we find this failure to provide notice is the most mitigating factor of all those we consider in this case, and we find it is egregious enough to result in a suspension of 50% of the penalty we assess today.  We find it would be grossly unfair to penalize Employer more than this amount under these circumstances.  We find the pro-rated premium Employer would have paid had it secured insurance is a fair and equitable penalty in this case.  Therefore, we conclude a penalty of $2,690.00 is assessed in this case.

We note Employer’s request to set up a payment schedule for penalties under this subsection.  Given our decision to suspend 50% of the penalty we assess today, we conclude a payment plan may not be necessary at this time.  If Employer needs time to pay the assessed penalty, it may contact Investigator and work out the details.  We retain jurisdiction over this issue.
  However, the fact remains Employer was uninsured for about six months and about 847 employee work days.  Consequently, we order the division to monitor Employer as described below, and we order that in the event Employer becomes uninsured or in violation of any of the above-referenced statutes pertaining to maintaining insurance and providing proof of insurance, for a period of one year, the amount suspended will become immediately due and payable.

IV.
Monitoring Employer:

Employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority pursuant to AS 23.30.135, we direct Investigator to monitor Employer’s compliance with our order to maintain insurance, and we direct her to investigate Employer at least quarterly, for one year, for compliance with AS 23.30.075 and AS 23.30.085.  We retain jurisdiction over this matter.  

We give Employer notice that if it fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to additional civil penalties under AS 23.30.080(f), and the above- referenced suspended amount will become immediately due and payable.

ORDER

1. Employer is assessed a civil penalty under AS 23.30.080(f) in the amount of $5,380.00 for the period in which it was uninsured and used employee labor.  

2. We suspend 50% of the assessed penalty subject to no further violations of the above-reference statutes for a period of one year from the date of this decision and order.

3. Employer shall pay a civil penalty of $2,690.00 pursuant to AS 23.30.080(f) for the period in which it was uninsured, to the Alaska Workers’ Compensation Benefits Guaranty Fund, mailed to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 11512, Juneau Alaska 99811-5512.

4. Employer remains liable for the full penalty of $5,380.00 in the event it violates AS 23.30.075 or AS 23.30.085 in the one year following the date of this decision and order.  

5.
Pursuant to AS 23.30.075(b), the owners and trust manager are jointly and severally liable with Employer for all benefits and penalties due under the Alaska Workers’ Compensation Act for any claims arising during the period in which it was not in compliance with AS 23.30.075, from May 31, 2007 through December 21, 2007.  

6.
Employer and the owners and trust manager are jointly and severally additionally subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which it was not in compliance with AS 23.30.085, from May 31, 2007 through December 21, 2007.  

7. 
Pursuant to AS 23.30.135, we direct the Workers' Compensation Uninsured Employer Investigator to investigate Employer quarterly, for one year, for compliance with AS 23.30.075 and AS 23.30.085.  

8.
If Employer fails to secure and maintain insurance for its employees following the issuance of this decision and order, it will be subject to additional penalties provided in AS 23.30.080(f), and the above-referenced suspended penalty shall become immediately due and payable.

9.
Pursuant to AS 23.30.135, we direct Investigator Christine Christensen to arrange, if requested by Employer, a proposed payment schedule for the civil penalty assessed under AS 23.30.080(f) within 30 days from the issuance of this order, to submit for our consideration.  We will retain jurisdiction over this issue.  If a payment plan is not approved by us within 60 days of this order, under AS 23.30.080(g) the full civil penalty of $2,690.00 must be paid within seven days of that date.

10.
The fraud investigation section shall monitor Employer’s compliance with AS 23.30.075, §080, and §085, for one year from the date of this decision and order and if there are no further violations, will prepare an Order of Discharge of Liability for Penalty for Employer within 30 days of one year from the date of this decision and order.  Upon receipt, we will issue the order.


Dated at Anchorage, Alaska this 9th day of January, 2009.






ALASKA WORKERS' COMPENSATION BOARD






William Soule,






Designated Chairman






Robert C. Weel, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of In re The BROOMSTICK CO. TRUST, uninsured employer, defendant; Case No. 700002659; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 9, 2009.








Jessica Sparks, Clerk
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