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	LINDA S. ROCKSTAD, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

CHUGACH EARECKSON SUPPORT 

SERVICES,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200320305
AWCB Decision No.  09-0016
Filed with AWCB Anchorage, Alaska

on January  29, 2009


On January 6, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”), on the written record, considered the employee’s discovery request for four documents identified on the employer’s privilege log as protected “Reserves.”  The employee was represented by non-attorney representative Mary Thoeni.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  The record closed when we met to consider the petition on January 22, 2009.

ISSUE

Under 8 AAC 45.054, shall we require the employer to produce four adjuster notes concerning insurance reserves?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The substantive and procedural history of this case has been set out in detail in our six prior decisions in this matter, and is incorporated herein by reference.
  We discuss here only those facts necessary to decide the sole issue before us:  Shall we require the employer to produce four adjuster notes concerning insurance reserves?

The employee has petitioned the Board to compel production of four adjuster notes pertaining to insurance reserves, claiming they will lead to admissible evidence relevant to her claim of unfair or frivolous controversion.  The employer previously withheld the notes from its response to a discovery request, identifying them as privileged “Reserves.”
  In our decision and order in AWCB Decision No. 08-0208, we noted the Alaska Supreme Court has previously determined that attorney-client privilege and the work product doctrine do not protect the existence and amount of loss reserves from discovery when they are relevant, absent a showing the documents in question were prepared at the direction of an attorney.
  We concluded that upon a showing of relevance by the employee, and absent some showing the documents in question were prepared at the direction of the employer’s attorney, the documents may be discoverable.
  We permitted the employee to file a memorandum detailing the relevance, if any, of the documents sought.  The employer was permitted to respond.  

The employee argues that the four adjuster notes pertaining to insurance reserves are relevant to her claim of unfair or frivolous controversion of benefits.
  Citing Crawford & Co. v. Baker-Withrow
 she avers that the elements of her claim for unfair or frivolous controversion are akin to those for unfair claim settlement practice under AS 21.36.125.  She argues that since insurers have a duty to maintain loss reserves in an amount necessary to pay unpaid claims, adjuster notes reflecting the amount of “loss reserves set, and the dates at which they were set,” will “provide evidence in regard to intent, unfair controversion, frivolous controversion, unfair claims handling, failure to properly investigate the claim, unfair claim practice…” and are thus relevant and discoverable.
  

The employer counters that the only relevant issues are those pertaining to the employee’s job duties, whether those duties produced an injury, and if so, whether the injury resulted in disability and/or impairment.
  The employer asserts that the notes containing a former adjuster’s mental impressions expressed in terms of possible exposure for disability and/or impairment, and possible legal expense requirements, will never be relevant to establishing any of the disputed facts in this claim.
  The employer does not assert the documents in question were prepared at the direction of its attorney.  Thus, according to the employer, only relevancy is at issue, and neither attorney-client privilege nor work product doctrine need be considered by the Board.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) grants us broad authority to investigate a claim and conduct hearings in the manner we find best ascertains the rights of the parties.  The statute is clear in its instruction that we are not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in the Act.
  The fundamental rule is that “any relevant evidence is admissible.”
  This is tempered by our directive to ensure that proceedings before the Board are “as summary and simple as possible.”
  Under 8 AAC 45.054, upon a party’s petition, the Board has the authority to order means of discovery other than depositions.  Based upon our statutes and regulations we will require production of only “relevant” information. 

The employee claims the four adjuster notes concerning insurance reserves are relevant to her claim of frivolous and unfair controversion.  We shall first examine the Alaska Workers’ Compensation Act’s provision dealing with frivolous and unfair controversion.  AS 23.30.155(a), (b), (d), (e) and (o) address an employer’s duties pertaining to compensation of injured workers or controversion of claims, as well as the elements of and the penalties for unfair controversion of benefits.  These provisions provide in relevant part:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . . .

(b)
The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury… 

(d) 
If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) 
If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment…

(o) 
The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.  (Emphasis added).

8 AAC 45.182(d) further provides:

After hearing a party’s claim alleging an insurer…frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer…frivolously or unfairly controverted compensation due.  Under this subsection,

(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the division of insurance for action under 
AS 23.30.155(o);…(Emphasis added). 

We find in the instant case that the employee filed a Workers’ Compensation Claim (“WCC”) alleging a repetitive motion injury to her right arm, elbow, wrist, hand and fingers, and an injury-related mood disorder, and claiming temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, medical costs, transportation costs, reemployment benefits, penalty, interest, legal costs and unfair or frivolous controversion.  We find the employer filed a notice of controversion on April 5, 2006, denying all further medical and related benefits, including TTD, temporary partial disability (“TPD”) benefits, and PPI, based on the opinions of an IME panel,which found the employee sustained at most a transient injury that had resolved.  The employer also controverted reemployment benefits after March 31, 2006, for the employee’s alleged failure to cooperate with the rehabilitation specialist.
 

Under AS 23.30.155( c ), an employer who unfairly or frivolously controverts a claim is subject to significant penalties.  Those penalties do not apply if benefits are controverted in good faith.
  For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.
  The evidence upon which the employer relies for its controversion of benefits is set out in its Answer to the WCC and its Controversion Notice:

The employee was appropriately paid TTD based on the written medical evidence documenting dates of disability and medical stability.  The employee was not considered to be disabled for work until deemed so by Dr. Charles Kase on 07/05/04.  Per the opinions of the IME panel physicians and the employee’s physician (Dr. Beard), any work injury sustained by the employee would have resolved by 09/10/03.  The employee’s subjective complaints have been inconsistent and she has presented falsely during several medical evaluations…

Employee has been and remains non-cooperative with the reemployment process, and has not otherwise requested a formal determination by the RBA regarding this…

In assessing a WCC, the Board applies a presumption analysis.  The employee is afforded a presumption that all benefits she seeks are compensable.
  AS 23.30.120(a) states, in relevant part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

Evidence needed to raise the presumption of compensability varies depending upon the claim.  The employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury,
 or between a work-related injury and the existence of disability or impairment.
  Once the employee has established the preliminary link between the claimed disability and her employment, the burden of production shifts to the employer, who is then called upon to overcome the  presumption  by  producing “substantial evidence” that the employee’s injury was not related to her employment.
  If the Board finds substantial evidence to support the employer’s bases for controversion, it will conclude that the controversions were made in good faith.
  In the absence of substantial evidence to support the employer’s controversion, the Board will find the controversion invalid or unsubstantiated, and a penalty under AS 23.30.155(c) will be assessed for the employer’s “frivolous or unfair controversion.”
  

A further consequence of a Board finding of unfair or frivolous controversion is Board notice of its finding to the Department of Commerce and Economic Development, Division of Insurance, under AS 23.30.155(o).  Based on this notification, the Division of Insurance will conduct an investigation to determine whether the insurer also engaged in an unfair claim settlement practice.
  The elements of an unfair claim settlement practice are set out at AS 21.36.125 as follows:  

AS 21.36.125.  Unfair claim settlement practices.  (a) a person may not commit any of the following acts or practices: (1) misrepresent facts or policy provisions relating to coverage of an insurance policy; (2) fail to acknowledge and act promptly upon communications regarding a claim arising under an insurance policy; (3) fail to adopt and implement reasonable standards for prompt investigation of claims; (4) refuse to pay a claim without a reasonable investigation of all of the available information and an explanation of the basis for denial of the claim or for an offer of compromise settlement; (5) fail to affirm or deny coverage of claims within a reasonable time of the completion of proof-of-loss statements; (6) fail to attempt in good faith to make prompt and equitable settlement of claims in which liability is reasonably clear; (7) engage in a pattern or practice of compelling insureds to litigate for recovery of amounts due under insurance policies by offering substantially less than the amounts ultimately recovered in actions brought by those insureds; (8) compel an insured or third-party claimant in a case in which liability is clear to litigate for recovery of an amount due under an insurance policy by offering an amount that does not have an objectively reasonable basis in law and fact and that has not been documented in the insurer’s file; (9) attempt to make an unreasonably low settlement by reference to printed advertising matter accompanying or included in an application; (10) attempt to settle a claim on the basis of an application that has been altered without the consent of an insured; (11) make a claims payment without including a statement of the coverage under which the payment is made; (12) make known to an insured or third-party claimant a policy of appealing from an arbitration award in favor of an insured or third-party claimant for the purpose of compelling the insured or third-party claimant to accept a settlement or compromise less than the amount awarded in arbitration; (13) delay investigation or payment of claims by requiring submission of unnecessary or substantially repetitive claims reports and proof-of-loss forms; (14) fail to promptly settle claims under one portion of a policy for the purpose of influencing settlements under other portions of the policy; (15) fail to promptly provide a reasonable explanation of the basis in the insurance policy in relation to the facts or applicable law for denial of a claim or for the offer of a compromise settlement; or (16) offer a form of settlement or pay a judgment in any manner prohibited by AS 21.89.030; (17) violate a provision contained in AS 21.07; 

(b) The provisions of this section do not create or imply a private cause of action for a violation of this section. 

We find without merit employee’s argument that the adjuster notes are relevant because a claim for unfair or frivolous controversion claim is analogous to an unfair settlement practice claim.  We further find her reliance on Crawford & Co. for this proposition misplaced.  The question addressed by the Alaska Supreme Court in Crawford was whether a Board determination of unfair controversion is a final appealable order.  The Court concluded that it was, since the Board’s decision-making process had ended, and the matter could then be referred by the Board to the Division of Insurance for investigation of an unfair claim settlement practice under AS 21.36.125.
 

Contrary to the employee’s assertion, we find the elements of a frivolous or unfair controversion under AS 23.30.155(o) and those for an unfair settlement practice claim under AS 21.36.125 are not the same, and Crawford & Co. does not so hold.  

While information concerning insurance reserves may be of interest to the Division of Insurance in an investigation to determine if an insurer engaged in unfair claim settlement practices, we find neither the amount of insurance reserves, nor the dates or reasons they were set by the employer, relevant to establishing whether the bases for the employer’s controversion, in this instance the opinions of the IME physicians, Dr. Kase and Dr. Beard, constitute “substantial evidence” to overcome the presumption of compensability.  The employee has failed to convince us that insurance loss reserves have any relevancy in this proceeding.

However, should the Board find the employer unfairly or frivolously controverted any of employee’s claims, we will notify the Director, who may refer the matter to the Division of Insurance to conduct its investigation.  Should the Division of Insurance require information pertaining to the insurer’s loss reserve practices, it can obtain that information through its own administrative scheme.  Notably, no private right of action exists under AS 21.36.125.
  

Based upon the foregoing, we conclude the four adjuster notes pertaining to insurance reserves are irrelevant to the issues before the Board, namely the compensability of the employee’s injury, the extent of any impairment, and the benefits, if any, to which the employee may be entitled.
 

ORDER

The employee’s petition to compel production of the four adjuster notes previously withheld as “reserves” is denied and dismissed under 8 AAC 45.054.  The employer’s objection to production of the four adjuster notes on relevancy grounds is sustained.  

Dated at Anchorage, Alaska on January    , 2009.


ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Patricia A. Vollendorf, Member






Linda Hutchings, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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� AWCB Decision No. 08-0237 (December 9, 2008); AWCB Decision No. 08-0208 (November 6, 2008); AWCB Decision No. 08-0124 (July 1, 2008); AWCB Decision No. 08-0075 (April 24, 2008); AWCB Decision No. 08-0038 (March 18, 2008); AWCB Decision No. 08-0028 (February 22, 2008).


� These include an adjuster note dated 5/17/05 at 14:29 contained at page 7 of  the adjuster’s file; an adjuster note dated 3/2/05 at page 9 of the adjuster file; an adjuster note dated 2/01/05 at page 10 of the adjuster file; and an adjuster note dated 7/15/04 at 19:01 at page 18 of the adjuster file.


� AWCB Decision No. 08-0208 (November 6, 2008) at 18 (citing Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1098 (Alaska 2008); Loyal Order of Moose, Lodge 1392 v. Int’l Fid. Ins. Co., 797 P.2d 622, 628 n. 14 (Alaska 1990).


� Id.


� Employee Memorandum Detailing Relevance (of adjuster notes pertaining to insurance reserves), 11/10/08 at 1.


� 81 P.3d 982 (Alaska 2003).


� Employee Memorandum Detailing Relevance (of adjuster notes pertaining to insurance reserves), 11/10/08.


� Employer’s Opposition to Employee’s Memorandum Detailing Relevance (of adjuster notes pertaining to insurance reserves), 11/19/08 at 2.


� Id. 


� The Board’s regulation at 8 AAC 45.120 further provides, in part, as follows:


(e)	Technical rules relating to evidence and witnesses do not apply in Board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions…  The rules of privilege apply to the same extent as in civil actions.  Irrelevant or unduly repetitious evidence may be excluded on those grounds. (Emphasis added).


� Guys with Tools v. Thurston , AWCAC Decision No. 62  (November 8, 2007).


� AS 23.30.005(h).


� Controversion Notices, signed 4/3/06, filed 4/5/06; See also Answer to Employee’s Workers’ Compensation Claim, 1/17/07.


� Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1259 (Alaska 2007).


� Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-474 (Alaska 1991).


� Koons, at 1381 (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Thoeni at 1259.


� Manor v. Alaska Railroad Corp., AWCB Decision No. 08-0238 (December 4, 2008); Thoeni at 1259.


� Crawford at 983.


� Crawford at 985.


� AS 21.36.125(b): The provisions of this section do not create or imply a private cause of action for a violation of this section. 





� In her memorandum, the employee restates she has requested cross-examination of the IME physicians and the surveillance videographers, but the employer has failed to produce those witnesses for examination.  We are unable to locate in our file any formal Requests for Cross-Examination, AWCB Form 07-6174, the employee may have filed for this purpose.  If employee is asserting she has previously filed formal Request for Cross-Examination forms, we ask that she refile them.  If she has not, she is again advised that she must file AWCB Form 07-6174, Request for Cross-Examination, available on our website, in order to obtain cross-examination of the IME physicians and videographers at the employer’s expense.  Richards v. Fireman’s Fund Insurance, 384 P.2d 445, 449 (Alaska 1963).
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