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  ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL S. GURNETT, 

          Employee, 

              Claimant

          v. 

KINLEY'S RESTAURANT & BAR,

          Employer,

          and 

REPUBLIC INDEMNITY CO.

 OF AMERICA,

         Insurer,

              Defendants.
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	DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200716426
AWCB Decision No.  09-0017
Filed with AWCB Anchorage, Alaska

on January 30, 2009


The Board issued its Final Decision and Order in this matter, AWCB Decision No. 08-0263, on December 31, 2008.  The order addressed the compensability of the employee’s claims.  The employee is represented by attorney Steven Constantino.  The employer is represented by attorney Erin Egan.  On January 13, 2009, the employer filed its Petition for Partial Reconsideration of Decision and Order No. 08-0263 (December 31, 2008).  The employee did not file an opposition to the employer’s petition.  We heard this petition on the basis of the written record, and closed the record when we met to consider the petition on January 28, 2009.


ISSUE
 Shall we reconsider, under AS 44.62.540 and 8 AAC 45.050, that portion of AWCB Decision No. 08-0263 (December 31, 2008), in which we ordered a 25 percent penalty on all past due temporary total disability (TTD) benefits?


SUMMARY OF THE EVIDENCE

In a final decision and order on December 31, 2008,
 we discussed the history and evidence of the employee’s claim, including past and continuing temporary total disability benefits and penalties.  We here adopt the full and extensive discussion of the evidence and case history from that decision and order by reference.

In our December 31, 2008 Decision and Order, we ordered the employer to pay the claimant a penalty of 25 percent, under AS 23.30.155(e), on all past due TTD benefits starting from February 14, 2008.
  On January 13, 2009, the employer filed a petition for reconsideration of our order awarding the claimant this 25 percent penalty on all past due TTD benefits.
  

The employer maintains the Board concluded the employer failed to pay TTD benefits to the claimant after neurosurgeon Michael Tolbert, M.D., changed his mind regarding the claimant’s off-work status on April 14, 2008.
  The employer argues it relied upon Dr. Tolbert’s statements in his medical report dated April 14, 2008, in which he stated, “Review of patient’s work requirements which has been provided does not demonstrate any activities which the patient could not perform from the standpoint of the carotid artery dissection at this time.”
  In addition, the employer argues it relied on the April 30, 2008 EME report of Paul Williams, M.D., in which Dr. Williams opined the claimant had reached medical stability and could return to his job at the time of the injury.

The employer maintains it controverted TTD benefits in good faith, based upon Dr. Tolbert’s February 13, 2008 opinion that the claimant could return to his work at the time of his injury, and continued that controversion based on the statements in Dr. Tolbert’s April 14, 2008 medical records that there were no work activities the claimant could not perform.
  The employer asserts it also continued its controversion based on the April 30, 2008 EME report of Dr. Williams.
  Thus, the employer argues all of its controversions of TTD benefits have been made in good faith, based on valid medical opinions either from the claimant’s treating physician or the EME physician.  The employer argues that under the Alaska Supreme Court decision in Harp v. Arco Alaska, Inc.
 (Harp), a controversion filed in good faith will protect an employer from imposition of a penalty.

The employer maintains that the Board did not find that the employer improperly controverted TTD benefits based on the April 30, 2008 opinion of Dr. Williams, and in fact did not even address the effect of Dr. Williams’ opinion on the availability of a penalty in this case.
  The employer requests that at the very least, the Board should find that benefits were properly controverted after April 30, 2008, and no penalty is due after that date.

Dr. Tolbert released the claimant to his job at the time of injury in an undated statement received by the employer on February 13, 2008.
  Dr. Tolbert restricting the claimant’s activities to no chiropractic manipulation or activities with high impact to the cervical region, such as snow machining or ATV riding.
  This work release was based upon the job description of a server, which requires light strength,
 rather than the claimant’s actual job of server and a busser, which requires medium strength.

On March 19, 2008, neuro-opthalmologist Carl Rosen M.D., in his response to the vocational rehabilitation specialist’s inquiry, indicated the claimant was not medically stable, and opined in his Physician Statement Regarding Retraining that even when medically stable, the claimant would not have the capacity to return to his job at the time of injury.
  Dr. Rosen’s statement was served on the employer on April 1, 2008.

In the staff notes from Dr. Tolbert’s office, there is an entry dated March 24, 2008, which states the author of the note notified the employer (Lauri at Northern Adjustors), that it needed to check with Dr. Rosen’s office concerning work restrictions, as Dr. Tolbert was not the only physician treating the claimant.

On April 14, 2008, Dr. Tolbert examined the claimant and opined that a review of his work requirements did not demonstrate any activities which the claimant could not perform from the standpoint of the carotid artery dissection at this time.
  However, in the very same paragraph, Dr. Tolbert also stated he was deferring recommendations on the claimant’s work status until Dr. Hadley had a chance to evaluate the claimant.
  In addition, Dr. Tolbert completed a work release form dated April 14, 2008, explicitly stating the claimant was totally disabled from work from February 14, 2008 until after a physical capacity evaluation was completed.
 

In his April 30, 2008 EME report, Paul Williams, M.D., opined the claimant had reached medical stability and could return to his job at the time of injury.
  In our Decision and Order No. 08-0263 (December 31, 2008), we did not rely on Dr. Williams April 30, 2008 EME report; specifically because Dr. Williams, although he found the Horner’s syndrome to be work-related, did not address in detail the claimant’s disability in relation to his Horner’s syndrome, even though it was the basis for the claimant’s disability.  In addition, Dr. Williams did not address any disability due to the claimant’s cognitive deficits, although the claimant reported those cognitive deficits to Dr. Williams.
  In addition, Dr. Williams testified at hearing that he thought the claimant was one year status post injury and/or surgery at the time of his April 30, 2008 EME, whereas in fact the claimant had been injured seven months prior to the EME and underwent surgery six months prior to the EME.

In our Decision and Order No. 08-0263 (December 31, 2008), we made the following Findings of Fact and Conclusions of Law concerning the penalty on late paid TTD:

I. PENALTY

AS 23.30.155(e) provides, in part:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

AS 23.30.155(e) provides a 25 percent penalty on all benefits which are not controverted and which were not timely paid.  Although the employer knew as of March 24, 2008 that it should contact Dr. Rosen to find out whether there were any work restrictions on the claimant, the employer apparently did not do so.  In addition, Dr. Tolbert made it crystal clear in his April 14, 2008 statement to the employer that the claimant was totally disabled from his job at the time of his injury as of February 14, 2008 and ongoing, until after he underwent a PCE.  Nevertheless, the employer still refused to pay TTD benefits to the claimant.  The employee claims penalties under AS 23.30.155(e) based on the employer’s controversion of TTD benefits.   

The employer argues it relied on Dr. Tolbert’s initial, February 13, 2008 statement, as well as statements in Dr. Tolbert’s medical records, but the employer offers no credible explanation of why it failed to contact Dr. Rosen concerning work restrictions, and why it failed to acknowledge Dr. Tolbert’s explicit April 14, 2008 statement concerning the claimant’s status as totally disabled from February 14, 2008 until after a PCE is completed.

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.(Harp),
 that an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

In this decision, we have determined the employer was liable for certain additional TTD benefits, which were controverted by the employer on March 13, 2008, and not paid.  The employer’s controversion was based on Dr. Tolbert’s opinion of February 13, 2008, which he retracted with his April 14, 2008 statement.  In addition, the employer had been on notice since March 24, 2008, that it should contact Dr. Rosen concerning the claimant’s disability status.

We cannot find the controversion of the employee’s TTD benefits was done in good faith.  The Board found a penalty was appropriate in Lindekugel v. Easley Co. (Lindekugel), 
 a case with a fact pattern similar to that in the instant case.  In Lindekugel,
 the employer controverted benefits based on a doctor’s opinion, but the rationale for the doctor’s opinion was subsequently rejected by the Alaska Supreme Court.  In addition, subsequent to the Court’s decision, the doctor changed his opinion so that the controversion was no longer supported by the doctor’s opinion.  Nevertheless, even after the decision by the Alaska Supreme Court, and the doctor’s altered opinion, the employer maintained the controversion.  The Board found the employer’s controversion was not supported by substantial evidence after the doctor altered his opinion, so that the employer’s controversion was no longer protected from penalties under AS 23.30.155(e) after the date of the altered opinion.  The Board awarded a penalty for benefits not timely paid.  In accord with the Alaska Supreme Court’s ruling in Harp,
 and the Board’s ruling in Lindekugel,
 we find the controversion was not valid from the time the employer became aware it should contact Dr. Rosen concerning the claimant’s disability and ability to return to his job at the time of injury, which is March 24, 2008.  At the latest, the controversion was not valid as of April 14, 2008, when Dr. Tolbert stated unequivocally the claimant was totally disabled from February 14, 2008 until a PCE was completed.  We conclude the employee is due a 25 percent penalty on all the TTD benefits not timely paid following the controversion, under AS 23.30.155(e) by operation of law.  We shall order the employer to pay the claimant a 25 percent penalty on the TTD benefits from February 14, 2008 to July 29, 2008, the date when the employer began to pay the employee §.041(k) benefits.  We shall also order the employer  to pay a 25% penalty of the difference between TTD benefits and §.041(k) benefits already paid from July 29, 2008 until the date the employer commences payment of TTD benefits, pursuant to this Decision and Order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer asks that the Board reconsider AWCB Decision No. 08-0263 (December 31, 2008).  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employer’s petition for reconsideration, we have examined the entire record of this case, as well as our decision and order.  We have conducted a detailed review of the employer’s controversions and the evidence relied upon for those controversions.  We find the employer has advanced sufficient arguments supporting its position that the Board’s Final Decision and Order, AWCB Decision No. 08-0263 (December 31, 2008), regarding the award of a 25 percent penalty for the TTD benefits starting on February 14, 2008 to July 29, 2008, should be reconsidered.  We shall grant reconsideration. 

Under Harp,
 we find the employer did not have sufficient evidence to support its March 13, 2008 controversion of the claimant’s TTD benefits after February 13, 2008, until the EME report of April 30, 2008.  We base this finding on several evidentiary points.

As an initial matter, Dr. Tolbert’s February 13, 2008 opinion was based upon an inaccurate job description, provided by the employer, that misrepresented the claimant’s job at the time of injury as that of a server rather than a server and busser.  We find the employer has a responsibility to provide correct and accurate information, such as job descriptions, to physicians from whom the employer is eliciting an opinion when the employer wishes to rely upon the opinion to controvert benefits.  We find the employer improperly relied on Dr. Tolbert’s February 13, 2008 statement the employee could return to work and that the controversion of TTD benefits based on that statement was not in good faith.  

Secondly, the employer was notified by Dr. Tolbert’s office on March 24, 2008, prior to the employer’s scheduled EME, that it should contact the claimant’s other physician, Dr. Rosen, concerning the claimant’s work restrictions.  In addition, the employer received the statement of Dr. Rosen stating the claimant could not return to his job at the time of injury on April 1, 2008.  We find the employer was on notice of the necessity of contacting Dr. Rosen concerning the claimant’s work status as of March 24, 2008, and on notice Dr. Rosen had opined the claimant could not return to his job at the time of injury, even when medically stable, as of April 1, 2008.  
Under Harp, the controversion is only in good faith if the evidence is sufficient that the Board would find the claimant is not entitled to benefits if the claimant does not introduce evidence in opposition to the controversion.  In the instant matter, the employer was on notice as of March 24, 2008 that it needed more information from Dr. Rosen before it could be determined that the claimant could not return to his job at the time of injury, and on April 1, 2008, it had the evidence from Dr. Rosen that the claimant in fact was not able to return to his job at the time of injury.  Therefore, we find that as of April 1, 2008, the employer’s controversion was not in good faith under Harp. 
Thirdly, the employer further argues it relied on Dr. Tolbert’s statement in his April 14, 2008 medical record of the clinic visit of that day, rather than his April 14, 2008 statement that the claimant was disabled from work from February14, 2008 until after the Physical Capacity Evaluation was completed.  Thus the employer relied on the portion of Dr. Tolbert’s April 14, 2008 clinic note in which he stated the claimant was not disabled from work due to the carotid artery dissection, but disregarded both the portion of Dr. Tolbert’s April 14, 2008 clinic note in which he stated he was deferring recommendations on the claimant’s work status until Dr. Hadley had a chance to evaluate the claimant, and Dr. Tolbert’s April 14, 2008 statement explicitly and clearly documenting Dr. Tolbert’s opinion the claimant was disabled from work from February 14, 2008 until after a PCE had been completed.  We find the employer cannot properly rely on one portion of a medical report while ignoring another portion that contradicts the employer’s interpretation of the portion on which it chooses to rely.  In addition, we find the employer cannot properly rely on the medical record where, as in the instant matter, there is a clear and explicit statement from the physician that contradicts the employer’s selective interpretation of the medical record.  In summary, we find the employer’s controversion of TTD benefits was not in good faith after April 14, 2008.

We find, based on the employer’s lack of evidence for controversion, had the claimant requested a finding of frivolous and unfair controversion, we would have addressed this issue and seriously considered making such a finding.

However, the employer also maintains it properly relied on the April 30, 2008 EME report of Dr. Williams to controvert TTD benefits after April 30, 2008.  Dr. Williams opined the claimant was medically stable and could return to his job at the time of injury as of April 30, 2008.  In Bailey v. Texas Instruments, Inc.,
 (Bailey), the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing, if uncontradicted, and that such an opinion is substantial evidence to support a controversion in good faith.  We find under the Alaska Supreme Court’s decision in Bailey, Dr. Williams’ report provides substantial evidence supporting the employer’s controversion of additional TTD benefits after April 30, 2008.  We find Dr. Williams’ opinion provides sufficient evidence to support a good faith controversion.  Accordingly, we conclude no penalties are due for the late-paid TTD benefits under AS 23.30.155(e) after April 30, 2008.
For the reasons expressed above, we shall reconsider our Decision and Order No. 08-263 (December 31, 2008).  We shall not order a penalty for the late-paid TTD benefits after April 30, 2008.

ORDER

1. The employer shall pay a penalty of 25 percent, under AS 23.30.155(e), on all past-due TTD benefits awarded by this decision on reconsideration, specifically, on the TTD benefits from February 14, 2008 to April 30, 2008.  The claimant is not entitled to a penalty of any late-paid TTD benefits after April 30, 2008.
2.  AWCB Decision No. 08-0263 (December 31, 2008) remains in effect in all other respects.
Dated at Anchorage, Alaska on January 30, 2009.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128
RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of MICHAEL S. GURNETT employee/claimant; v. KINLEY'S RESTAURANT & BAR, employer; REPUBLIC INDEMNITY CO. OF AMERICA, insurer/defendants; Case No. 200716426; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 30, 2009.






Jean Sullivan, Administrative Clerk
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