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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	KENNETH R. TAYLOR, SR. 

                                                   Employee, 

                                                     Applicant,
                                                   v. 

WAL MART STORES, INC.,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200422937
AWCB Decision No. 09-0021 

Filed with AWCB Fairbanks, Alaska

on February 3, 2009


We heard the employee’s claim for medical benefits and attorney fees and costs, and the employer’s petition to recuse the hearing panel chair, in Fairbanks, Alaska, on January 15, 2009.  Attorney Michael Jensen represented the employee.  Attorney Erin Egan represented the employer and insurer ("employer").  We kept the record open to receive a supplemental affidavit of attorney fees and a response, and closed the record when we next met January 29, 2009.

ISSUES

1.
Should the hearing officer chairing this panel of the Alaska Workers’ Compensation Board (“Board”) be recused from this hearing, under AS 44.62.450?

2.
Is the employee entitled to medical benefits related to the treatment of his back, under AS 23.30.095(a)?
3.
Is a trial spinal cord stimulator reasonable and necessary for the treatment of the employee’s back, under AS 23.30.095(a)?

4.
Is the employee entitled to interest under AS 23.30.155(p) on any medical benefits awarded in this decision?

5.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?
BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee fell in the parking lot while working as a maintenance man for the employer on December 9, 2004.
  The employee went to the emergency room of the Fairbanks Memorial Hospital, where Brian Tansky, M.D., reviewed x-rays, diagnosed acute low back strain, provided a Toradol injection, and restricted the employee from work.
  The employee came under the care of physician assistant Scott Conover, PA-C, and orthopedic surgeon David Witham, M.D., who read an MRI
 and identified a fracture of the upper sacrum, disc protrusion at L3-4, and space narrowing with nerve encroachment at L5-S1.
  James Foelsch, M.D., administered an electrodiagnostic EMG
 test on February 1, 2005, diagnosing right S1 radiculopathy and left L5-S1 radiculopathy.
  Dr. Witham performed lumbar laminectomy and discectomy at L3-4 on May 9, 2005.
  On October 18, 2005, Dr. Witham released the employee to work effective October 31, 2005, with lifting limited to 30 lbs.
.  The employee returned to temporary work as a greeter with the employer, but his symptoms worsened, and Dr. Witham restricted him from even light duty work on November 22, 2005.
  

At the employer’s request, orthopedist John Joosse, M.D., evaluated the employee on March 20, 2006.
  In his report, Dr. Joosse rated him with a 37 percent whole-person permanent partial (“PPI”) impairment under the American Medical Association Guides the Evaluation of Permanent Impairment, 5th edition (“AMA Guides”).
  Dr. Joosse attributed 35 percent of the PPI to pre-existing back problems, including L4-5 and L5-S1 spinal fusion surgery performed by Dr. Joosse in 1984.
  Dr. Joosse attributed 2 percent PPI to the employee’s 2004 work injury.
  The employer accepted liability for the injury, and provided temporary total disability (“TTD”) benefits, PPI benefits, reemployment benefits, and medical benefits.
  

Orthopedic surgeon Richard Cobden, M.D., rated the employee with a 13 percent PPI from the AMA Guides, on June 8, 2006.
  Dr. Cobden revised the rating to 28 percent PPI on October 4, 2006, attributing 20 percent PPI to the employee’s pre-existing condition and a previous fusion surgery, and attributing 8 percent to his 2004 work injury.
 

Disputes developed over the employee’s PPI rating, transportation costs and reemployment benefits.  The employee filed a Workers’ Compensation Claim dated April 21, 2006, requesting additional TTD benefits, additional PPI benefits, reemployment benefits, and medical benefits.
  

On October 3, 2006, Stephen Wahl, M.D., a treating physician at the clinic in Tok, Alaska, the employee’s residence, recommended ongoing physical therapy and medication for the employee’s back injury.
  Dr. Wahl indicated the employee’s injury restricted him to sedentary work activity.

On March 5, 2007, the employee was examined by pain management specialist Marc Slonimski, M.D., who prescribed orthotics, an epidural injection, and recommended pain psychological evaluation for biobehavioral pain medication.
  Dr. Slonimski indicated the employee may be a candidate for a spinal cord stimulator.
  Dr. Slonimski provided a caudal epidural steroid injection on June 7, 2007, and continued the employee’s treatment with oral medications.

The parties resolved the disputes over the employee’s PPI rating, transportation costs and reemployment benefits in a compromise and release (“C&R”) settlement agreement, which we approved on June 14, 2007.  In the C&R the employee waived all benefits except medical care in exchange for a lump-sum payment of $45,000.

Psychologist Carol Slonimski, PhD., evaluated the employee for psychological appropriateness for a spinal cord stimulator, on August 30, 2007, and diagnosed pain disorder associated with both psychological factors and his medical condition, and a depressive disorder.
  She recommended a brief course of health psychology intervention, and reported that the employee would be a candidate for a spinal cord stimulator with treatment of his depression.

Dr. Slonimski continued to provide conservative care, and continued to recommend a trial spinal cord stimulator.
  Dr. Slonimski noted the employee suffered edema of the lower legs, but could not determine the etiology of the condition, and referred him to Donald Ives, M.D., of the Laser Vein Center, for evaluation.
  On August 18, 2007, Dr. Ives reported the etiology of the employee’s edema was not yet determined, but had ruled out deep venous thrombosis, pulmonary embolism, and varicose veins.
  Dr. Slonimski continued to treat the employee’s edema with Lasix and potassium supplements on June 17, 2008.
  An imaging study by Aurora Diagnostic Imaging on June 17, 2008, showed no evidence of spinal arachnoiditis [a condition which could be a counterindication for implantation of a spinal cord stimulator].
  

At the employer’s request, orthopedist Marilyn Yodlowski, M.D., evaluated the employee on October 15, 2007.  In her report, Dr. Yodlowski found the employee’s work injury of 2004 was a substantial cause of the need for his spinal surgery in May 2005, but that the employee’s treatment following recovery from that surgery was related to his pre-existing condition and not his 2004 work injury.
  Dr. Yodlowski agreed with Dr. Joosse’s PPI rating.
  Dr. Yodlowski diagnosed progressive degenerative disc disease of the lumber spine.  She indicated his pain complaints had been diffuse, without physiologic basis, and persisting for over 20 years.
  She believed his reports of lack of sensation and weakness in his legs were inconsistent with his ability to walk.
  Because the symptoms were subjective and without a consistent physiological basis, she did not believe he is a reasonable candidate for spinal stimulator surgery.

Based on the report of Dr. Yodlowski, the employer filed Controversion Notices dated October 22, 2007, and January 31, 2008.  In these controversions, the employer denied any additional medical benefits, and specifically denied a spinal cord stimulator.
   

We ordered the employee to undergo a second independent medical evaluation (“SIME”)
 with orthopedic surgeon Thomas Gritzka, M.D., on July 22, 2008.  In his report, Dr. Gritzka found the employee’s 2004 work injury was the cause of his L3-4 disk herniation, and that injury permanently aggravated his pre-existing back condition.
  Dr. Gritzka noted the employee had a long history of back problems and related medical care, but that he had been able to continue working, completing a career as a weighmaster for the state before retiring, then taking a position as a jail guard, and then taking the position as a maintenance worker with the employer.
  Dr. Gritzka found the employee’s medical treatment since his 2004 injury had been reasonable and necessary.  Because of the employee’s persistent and severe symptoms, Dr. Gritzka believed a spinal cord stimulator would be reasonable and necessary treatment.
  Nevertheless, Dr. Gritzka noted the employee suffered severe lower extremity pitting edema of unknown etiology, grade 3 to 4+, and he did not believe the employee should undergo either trial or permanent spinal cord stimulator surgery until the edema is diagnosed and “cleared up.”

The employee continued to pursue his Workers’ Compensation Claim for medical benefits following October 22, 2007, spinal cord stimulator surgery, attorney fees, and legal costs.
  In a September 23, 2008 prehearing conference, the employee’s claims were set for a hearing on January 15, 2009.
 

In his deposition on December 15, 2008, Dr. Slonimski testified that a spinal cord stimulator is the appropriate treatment for a patient like the employee, who has undergone repeated back surgery, and has symptoms related to disc problems.
  He indicated he has performed about 100 spinal cord stimulator implantation procedures, and approximately 80 to 90 percent had produced good results.
  Dr. Slonimski testified the employee’s radiating symptoms in his lower limbs do correspond to specific dermatomes in his examinations, including L3.  Dr. Slonimski testified the employee has neurological compromise at L3-4 and L4-5, and that the EMG examination by Dr. Foelsch shows muscle membrane instability characteristic of acute injury at L3-4.
  Dr. Slonimski indicated the employee’s 2004 work injury and its surgery are substantial causes of his present condition and need for treatment.
  Dr. Slonimski testified the employee’s psychological assessment did not rule him out as a candidate for spinal cord stimulation.
  He testified the employee’s depression appears to have improved since he moved from Tok to the larger town of Fairbanks.
  Dr. Slonimski testified he had referred the employee to another physician, who had not yet been able to diagnose the source of the employee’s edema,
 although he suspects it may be largely due to inactivity.
  He testified he would not perform the surgery until the edema had been diagnosed and adequately treated.
  Dr. Slonimski testified the edema is being treated with exercise, as well as with medication, and that the condition had recently improved.

In his deposition on December 18, 2008, Dr. Gritzka testified the employee’s 2004 work injury was “the straw that broke the camel’s back as the last injurious event from which he never recovered.”
  Dr. Gritzka testified the employee suffered from fairly extreme edema.
  He testified thrombosis, vascular, and cardiac causes for the edema seemed to be ruled out.
  He testified the employee was being treated for the edema with the diuretic Lasix.
  He testified the cause of the employee’s edema is unknown, but not likely caused by his back injury or surgery.
  Dr. Gritzka testified the edema was a fairly extreme condition, and it would not be good practice to undertake back surgery until the cause of the employee’s edema is known.
  He testified that once the cause of the employee’s edema is known and the condition is brought under control, a spinal cord stimulator would be reasonable and necessary treatment.
  

The employer filed a Petition for Designated Chairman’s Recusal, dated December 30, 2008, together with a supporting Memorandum.
  In the Petition, the employer requested the chairman of the panel recuse himself under AS 44.62.450(c) and AS 23.30.001(4), asserting the chair has demonstrated bias against the firm of the employer’s legal counsel, and a fair and impartial hearing cannot be provided.
  In the supporting Memorandum, the employer argued the panel chair has shown actual bias and partiality against the employer’s counsel’s law firm, Russell, Wagg, Gabbert & Budzinski (“RWG&B”) on December 17, 2008, when the chairman’s personal attorney wrote a letter to an attorney of the RWG&B firm “with regard to personnel matters related to your firm’s allegations of misconduct by Mr. Walters” and directed that all communications be through Mr. Walters’ attorney.
  A copy of the December 17, 2008 letter was attached to the Memorandum.
  In the Memorandum the employer argued that it would be impractical for the employer’s attorney to communicate with the panel chairman through the chairman’s attorney, and that this letter is a red flag and that a fair-minded person could conclude there is an appearance of partiality against the employer’s counsel’s firm, and that the chairman’s actions demonstrate an actual bias against the counsel’s firm.

The employee filed an Opposition to Employer’s December 30, 2008 Petition.
  In the Opposition, the employee argued the employer failed to cite any evidence of bias against the employer’s counsel.
  He noted that none of the parties or attorneys in the instant case were involved in the case out of which the allegation of misconduct arose.
  The employee noted the December 17, 2008 letter referred to “personnel” matters, not matters dealing with the panel chairman’s adjudication responsibilities in the instant proceeding.
  The employee argued specific evidence of bias and partiality must be shown to recuse a panel chairman.
  Allowing an attorney to effectively remove a panel chairman by making an allegation of misconduct in another case, would allow an unscrupulous firm to select its panel chair.
  He argued that if the employer’s counsel believes she has a conflict that may harm her client, she should withdraw until the conflict is resolved.

The employee filed an Affidavit of Attorney’s Fees and Costs, itemizing 30.6 hours of attorney fees at $350 per hour, 47.8 hours of paralegal assistant costs at $150 per hour, and $2,962.59 in other legal costs.
  The attorney fees totaled $10,710; and the paralegal assistant costs totaled $7,170.  No objection was filed to the employee’s affidavit.

At the hearing the employee testified he had worked approximately 20 years for the State of Alaska as weigh master, then retired and soon took a position as a jail guard, caring for and transporting prisoners, then began the position in maintenance with the employer.  Following his work injury, he was allowed to work as a greeter until his symptoms worsened.  He testified his surgery initially helped, but his radiating symptoms returned and have persisted.  He testified he was very active throughout his life, and is very frustrated by his present disability.  He testified Medicaid and Blue Cross have been covering his back treatment since the employer denied medical care, but he has trouble securing coverage for treatment.  He testified Dr. Slonimski has explained that if the stimulator is successful, he may expect a 50 to 60 percent reduction in his pain.  He indicated he is willing to undergo the procedure.  He testified Dr. Slonimski is treating his edema with (apparently diuretic) medication, and the swelling has decreased.  He testified his physicians told him that exercise would help to eliminate the condition, but that he cannot exercise while suffering the severe radiating leg pain.  He testified he believes his edema has resulted from a lack of activity.

At the hearing Dr. Yodlowski testified the employee has a very significant history of complaints of severe back pain, and a multiple-decade history of degenerative back problems.  She noted the employee reported a 10 out of 10 on the pain scale in 2002, the same symptoms he reported at her examination.  She testified he reported diffuse pain and numbness over his lower extremities in the examination, following no nerve root pattern, and showing no physiological basis for the pattern.  She indicated his reports of lack of sensation and weakness in his legs were inconsistent with his demonstrated ability to walk.  She testified a spinal cord stimulator would not be appropriate to treat pain complaints without a physical basis.  She testified the employee’s symptoms were similar before and after his work injury.  She testified she is not very familiar with the employee’s work history.  

Dr. Yodlowski testified the employee’s surgery in May 2005 was appropriate treatment for his 2004 work injury, but that by October 2005, he had successfully recovered from his 2004 injury and 2005 surgery, and was ready to return to work.  Dr. Yodlowski testified the employee suffered significant lower extremity edema.  She testified the swelling would not be from simple inactivity, and it showed no relation to his work injury.  She regards it as a significant unexplained medical condition, possibly cardiac, vascular, or lymph system related.  She testified a spinal cord stimulator would not help the edema.  She recommended the employee undergo a vascular and psychological workup.

Dr. Yodlowski testified concerning her medical education at Harvard and her orthopedic internship and residency.  She testified she specialized in foot and ankle conditions, but assisted in fewer than 75 lower back surgeries, perhaps fewer than 50 and more than 10.  She testified she was the primary surgeon in fewer that 20 back surgeries.  She testified she moved to Portland from the Eastern Seaboard in 2001 for family reasons, and has not practiced medicine as a treating physician since then.  She has worked with Independent Medical Opinions (“IMO”) as a contract evaluator four years, as well as with Abeton (formerly “WCMI”), the Medical Assurance Group, Stair Medical, and Sunrise.  On cross-examination concerning the IMO Fee Schedule,
 Dr. Yodlowski testified she believes she receives $300 per hour of the $1,100 charged by IMO for a one-hour examination in Alaska.  She testified she believes she receives between $500 and $1,000 per hour for deposition time.  She testified she performs about 16 evaluations per month, and come to Alaska to perform evaluations for IMO every other month.

At the opening of the hearing, the employer argued the panel chairman should be recused for the reasons asserted in its Petition and supporting Memorandum, cited above.
  The employee argued the employer’s Petition to recuse the panel chairmen should be denied for the reasons argued in his Opposition, as cited above. 

The panel chairman disclosed that he had received and reviewed a decision of the Alaska Workers’ Compensation Appeals Commission concerning another case on December 16, 2007, in the normal course of his work, and that decision indicated the movant’s (the employer party in that case) would be filing a complaint concerning the chairman in the instant proceeding with the Chief Administrative Law Judge of the Alaska Department of Administration Office of Administrative Appeals, 
 a personnel matter under AS 44.64.050(c),(d)&(e).
  The Chairman disclosed that he gave a copy of the Appeals Commission decision to his personal attorney, who sent a letter concerning the possible complaint to the counsel of the movant in that case.
  The chairman disclosed that he has not seen a complaint, does not know if one has actually been filed, does not know the possible contents of the possible complaint, and does not know if he would dispute or agree with any allegations in a possible complaint.  He noted that this potential personnel matter was referred to his personal attorney as a matter of prudence, only, to procedurally cooperate with the complaint process.  He additionally noted that none of the parties or attorneys in the instant case were involved in the Appeals Commission matter.  He did not believe there is any evidence of actual bias or prejudgment in the instant case, and declined to recuse himself.  Following a separate deliberation, the other two members of the hearing panel indicated they found no evidence of bias or prejudgment of the instant case by the panel chairman.  The employer requested that these findings be memorialized in this decision. 

At the hearing, and in his brief, the employee argued that the opinions of his treating physicians and the SIME physician raise the presumption of compensability of his claim for continuing medical care for his work injury, and specifically for his claim for a spinal cord stimulator.   He argued that the opinion of Dr. Yodlowski is based on no new objective evidence, is based on speculation concerning other possible causes of his symptoms, and does not rule out the possibility of work-relatedness of his persisting symptoms.  The employee argued the employer accepted liability for his medical condition in the 2005 C&R, but secured an opinion with which to reject that medical coverage within six months of the settlement.  He argued Dr. Yodlowski’s opinion does not provide substantial evidence to rebut the continuing presumption of compensability of medical treatment for the employee.  He noted a number of other Board decisions in which we have declined to rely on the opinion of Dr. Yodlowski, and argued we should not rely on her speculative opinion in this matter. The employee argued the medical evidence in the record shows the employee’s treatment has been reasonable and necessary to date, and the opinions of his physicians and the SIME physician show that the requested spinal cord stimulator would be reasonable and necessary treatment.

The employee requested reimbursement of Medicaid and his private insurer, reimbursement of his out-of-pocket medical expenses, and an order for the employer to provide his spinal cord stimulator procedure.  The employee requested interest on all medical benefits awarded, from the dates on which those benefits should have been paid.  He requests that we award double the attorney fees reflected in his affidavits, citing our decisions in Kelso v. Hotfoot International, Inc.
 and Schmitz v. International Superior Services, 
 in which we recognized the compelling need to award attorney fees to protect medical care. 

At the hearing, and in its briefs, the employer argued Dr. Yodlowski’s opinion shows there is no objective evidence the employee’s 2004 work injury is a substantial factor in causing his ongoing complaints. Although the employee suffered a work injury in 2004, his 2005 surgery was successful, and by the time of Dr. Yodlowski’s examination in October 15, 2005, the employee had recovered from that work injury.  It argued the employee suffered essentially identical symptoms for over 20 years, reflecting an ongoing degenerative condition, not an acute injury.  It argued no objective evidence linked the employee’s ongoing complaints to his 2004 work injury.  It additionally noted the employee’s report of lack of sensation from the waist down, and lack of any lower limb resistance strength is inconsistent with his demonstrated ability to walk and drive, rendering his subjective complaints invalid.  

The employer also argued a spinal cord stimulator would not be reasonable or necessary treatment for the employee’s subjective complaints without objective physical basis.  It argued the high somatization and depression found by Dr. Carol Slonimski in her psychological evaluation, indicate the employee would likely not be a candidate for stimulator implantation.  It also argued Dr. Gritzka and Dr. Yodlowski both noted the employee’s severe lower leg edema, and both indicated that condition needed to be diagnosed and treated before proceeding to surgery.

The employer argued the employee’s request to double his attorney fees was based on the rationale of the contingency nature of representing injured workers. However, the employer argued the contingency nature of the employees’ representation is already fully recognized and accounted for in the high hourly fees awarded to claimants’ attorneys in our proceedings.  It specifically noted that the employee’s counsel bills his hours at double the rate of its own attorney in this matter.  The employer requested that we deny the employee’s claims for additional medical benefits and attorney fees and costs.

At the conclusion of the hearing, we kept the record open to permit the employee to submit a supplemental affidavit of fees and costs, and to permit the employer to respond to the supplemental affidavit.  On January 20, 2009, the employee filed a Supplemental Affidavit of Attorney’s Fees and Costs, itemizing an additional 14.6 hours of attorney fees at $350 per hour, 1.9 hours of paralegal assistant costs at $150 per hour, and 90.45 in other legal costs.
  The attorney fees from both the affidavits totaled $15,820; the paralegal assistant costs totaled $7,455; and other legal costs totaled $3,053.04.  The employer filed no objection to the employee’s affidavit.  We closed the record when we next met, January 29, 2009.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
PETITION TO RECUSE THE PANEL CHAIRMAN
The Alaska Administrative Procedure Act at AS 44.62.450(c) provides, in part:

(c)  A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot afford a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be afforded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

The Alaska Executive Branch Ethics Act governs public officers and boards and commissions in the executive branch of the State of Alaska.  This includes the panel chairman, who is a Workers' Compensation Hearing officer, and the members of the Alaska Workers' Compensation Board.  AS 39.52.110 provides, in part: 
(a) The legislature reaffirms that each public officer holds office as a public trust, and any effort to benefit a personal or financial interest through official action is a violation of that trust. In addition, the legislature finds that, so long as it does not interfere with the full and faithful discharge of an officer's public duties and responsibilities, this chapter does not prevent an officer from following other independent pursuits. The legislature further recognizes that 

(1) in a representative democracy, the representatives are drawn from society and, therefore, cannot and should not be without personal and financial interests in the decisions and policies of government; 

 
(2) people who serve as public officers retain their rights to interests of a personal or financial nature; and 

 
(3) standards of ethical conduct for members of the executive branch need to distinguish between those minor and inconsequential conflicts that are unavoidable in a free society, and those conflicts of interests that are substantial and material. 

(b) Unethical conduct is prohibited, but there is no substantial impropriety if, as to a specific matter, a public officer's 

(1) personal or financial interest in the matter is insignificant, or of a type that is possessed generally by the public or a large class of persons to which the public officer belongs; or 

(2) action or influence would have insignificant or conjectural effect on the matter.

. . . .
 

We have long recognized Alaska Executive Branch Ethics Act to govern the actions of the Alaska Workers’ Compensation Board panels, including designated hearing officer’s chairing the panels, and have applied the procedures from AS 44.62.450(c) to recusal requests in our proceedings.
   Additionally, pursuant to AS 44.64.050((b), in 2006 the Department of Administration adopted a Code of Hearing Officer Conduct, which provides, in part:
2 AAC 64.030. Canons of conduct 
(a) The canons of conduct in AS 44.64.050(b) [Code of Judicial Conduct] are part of the code of hearing officer conduct. A hearing officer or administrative law judge shall comply with the canons and requirements of 2 AAC 64.010 - 2 AAC 64.090. Noncompliance may be grounds for corrective or disciplinary action under AS 44.64.050 (d) and 2 AAC 64.060. 

(b) To comply with the requirement 

(1) to uphold the integrity and independence of the office and of the hearing function, a hearing officer or administrative law judge shall establish and personally observe high standards of conduct, and avoid improper ex parte communications with private and agency parties about the subject of a hearing request, so that the integrity and independence of the office and the hearing function will be preserved; 

(2) to avoid impropriety and the appearance of impropriety....

2 AAC 64.040. Conflicts 
(a) A hearing officer or administrative law judge shall refrain from hearing or otherwise deciding a case presenting a conflict of interest. A conflict of interest may arise from a financial or other personal interest of the hearing officer or administrative law judge, or of an immediate family member. A conflict of interest exists if 

(1) the financial or other personal interest reasonably could be perceived to influence the official action of the hearing officer or administrative law judge....

In AT&T Alascom v. Orchitt,
 the Alaska Supreme Court addressed an employer’s appeal asserting, inter alia, that the hearing officer in the board panel should have disqualified himself under the procedures of AS 44.62.450(c) because of his position as an election official in the Alaska State Employee’s Union:

Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment.FN47 To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence. FN48 [Tachick Freight Lines v. Dep't of Labor, 773 P.2d 451, 453 (Alaska 1989) (citing In re Cornelius, 520 P.2d 76, 83 (Alaska 1974))].  We conclude that the hearing officer's position as an AFL-CIO vice president is insufficient to show actual or probable bias on its own. Although the chair ruled against AT & T on some procedural questions, that alone is not sufficient to show a predisposition to find against AT & T. AT & T has made no showing that the hearing officer prejudged any facts in this case or was motivated by actual bias in ruling on procedural issues. . . .

The Court noted the Code of Hearing Officer Conduct looks to the Code of Judicial Conduct for guidance, by reference.  Because the parties did not brief the applicability of either code in that case, the Court did not decide that issue.
  Nevertheless, the Court found that the hearing officer's position as a union officer would not, in itself, violate the Code of Judicial Conduct in any event.
  Although the Court noted the chair ruled against the employer in that case on some procedural questions, the Court determined that alone was not sufficient to show a predisposition to find against the employer.
.  In accord with the Court’s direction in Orchitt, we presume panel members and agency personnel are impartial, and require evidence showing prejudgment or actual or probable bias as a basis for recusal.

In the instant case, the employer argued the panel chairman demonstrated actual bias and partiality against the employer’s counsel’s law firm on December 17, 2008, when the chairman’s personal attorney wrote a letter to an attorney with RWG&B, requesting that all communications related to a personnel matter, an apparent complaint, be directed to the chairman’s attorney.  The employer argued this letter is a “red flag,” and that a fair-minded person could conclude there is an appearance of partiality and a demonstration of bias against the employer’s counsel’s firm.

The employee argued the employer failed to cite any evidence of bias against the employer’s counsel.  He noted that none of the parties or attorneys in the instant case were involved in the case out of which the allegation of misconduct arose, and noted the December 17, 2008 letter referred to “personnel” matters, not matters dealing with the panel chairman’s adjudication responsibilities in the instant proceeding.  The employee argued specific evidence of bias and partiality must be shown to recuse a panel chairman.  He noted that allegations of misconduct in another case, unsupported by evidence to substantiate the allegation and relate it to the instant case, could be improperly used by a party to manipulate the composition of a hearing panel.  

Although the employer has provided us a copy of the chairman’s attorney’s letter, it has not provided us any information as to what the complaint or “personnel matter” actually was.  We find no evidence to indicate whether or not an actual complaint was made against the panel chairman under AS 44.64.050(c),(d)&(e).  We find no evidence of what the content of the complaint would be, if one should be filed.  We find the fact that the panel chairman had his attorney provide a channel of communication to a possible complainant, indicates a cooperation with the possible process under AS 44.64.050(c),(d)&(e).
  In and of itself, we cannot find this letter reflects actual bias against a party in the instant case, nor can we find it shows prejudgment of the merits of the instant case.  We find none of the parties or attorneys in our case were involved in the possible complaint.  

We additionally note that, even if a complaint had been filed, that would not in itself constitute a showing of bias or prejudgment by the chairman.  We are cognizant that any request for recusal is, in itself, a form of complaint or challenge.  The fact that a challenge or complaint has been raised does not, in itself, show bias or prejudgment.  
In accord with the Court’s ruling in Orchitt, we presume the chairman is impartial in this proceeding.  We find no evidence the participation of the chairman on this panel would involve any improper personal, financial, or family interest.  We find no substantial evidence of bias against any party or person in this proceeding, nor do we find evidence of prejudgment by the chairman in the instant case.  Accordingly, we will deny the employer’s Petition to Recuse. 
II.
MEDICAL BENEFITS
The Alaska Workers' Compensation Act at AS 23.30.095 provides, in part: 

(a)
The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .  

At AS 23.30.120 the Alaska Workers’ Compensation Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 In Municipality of Anchorage v. Carter,
 the Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  We also note that in an Order of remand in Kaiser v. Royal Insurance Co., the Alaska Supreme Court emphasized the presumption of ongoing entitlement to medical benefits in cases in which a C&R settlement had preserved those benefits to the employee, imposing a duty of good faith and fair dealing on the employer and insurer which were parties to the settlement contract.
  

To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

In the instant case, the parties specifically preserved the employee’s rights to medical care for his 2004 back injury pursuant to AS 23.30.095(a) in his C&R agreement.  The employee is now requesting medical benefits for treatment of his back after the 2005 C&R agreement, arguing those symptoms are substantially related to his work injury.  Given the extensive record of medical treatment for the employee’s back for more than 20 years, we conclude medical evidence is necessary to raise the presumption of compensability for the claim against this employer.  Based on our review of the medical record, particularly the medical reports of Drs. Witham, Cobden, Wahl, and Gritzka, we find medical evidence supporting the work-relatedness of the employee’s back condition and the need for the medical care provided following the employer’s controversion of medical benefits on October 22, 2005.  We find this evidence raises the presumption that the medical care since that date has been reasonable and necessary and work-related.  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits:  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related injury; or (2) eliminating all reasonable possibilities that the injury is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

We find Dr. Yodlowski indicates the employee’s reported lack of sensation from the waist down, and lack of any lower limb resistance strength, is inconsistent with his demonstrated ability to walk and drive.  In her opinion, this renders his subjective complaints invalid.  Dr. Yodlowski asserted his complaints are not consistent with dermatome nerve patterns, and so she indicated his symptoms do not have a physiological basis in his back injury.  We find Dr. Yodlowski’s opinions, when viewed in isolation, are substantial affirmative evidence the employee’s symptoms do not arise from his back injury, and are sufficient to rebut the presumption of compensability as of the date of her examination of the employee in 2005.

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

In the instant case, we find the preponderance of the available evidence, specifically the reports and opinions of Drs. Witham, Cobden, Wahl, and Gritzka, the testimony of the employee, and his vocational history, indicate his 2004 work injury substantially injured, aggravated or accelerated his degenerative back condition, and produced persisting disabling symptoms.
  We find by the preponderance of the evidence available in the record that his work injury in 2004 was a substantial cause triggering the employee’s disabling symptoms and necessitating the ongoing medical treatment provided by his physicians.  We find the employee received reasonable and necessary medical care from his physicians following the 2005 controversion of his care, and we conclude that care is compensable under AS 23.30.095(a).  We will order the employer to provide those benefits. 

III.
SPINAL CORD STIMULATOR
The Alaska Workers' Compensation Act at AS 23.30.095(a) specifically provides that the employer shall furnish … surgical, … hospital service, medicine, … and apparatus for the period which the nature of the injury or the process of recovery requires....”  As noted above, the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) applies to claims for specific medical benefits.
  Nevertheless, as also noted above, specific treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  
We find the medical reports and depositions of Dr. Slonimski and Dr. Gritzka clearly reflect their opinion that a spinal cord stimulator trial would be reasonable and necessary treatment for the employee’s back condition, considering his prior surgeries and persistent severe spine-related neurological symptoms.  We find this is sufficient medical evidence to raise the presumption that the claimed treatment is reasonable and necessary, and compensable. 
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation is not reasonable and necessary for the work-related injury.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Dr. Yodlowski’s medical report and her testimony, indicates the employee’s report of symptoms is inconsistent with his demonstrated abilities, and that his complaints are not consistent with dermatome nerve patterns, indicating his symptoms do not have a physiological basis in his back injury.  We find Dr. Yodlowski’s opinions, are substantial affirmative evidence the employee’s symptoms do not arise from his back injury, and are sufficient when viewed in isolation to rebut the presumption of compensability of the employee’s claim for this spinal cord stimulator.

Accordingly, the employee must prove all elements of his claim for spinal cord stimulator implantation by a preponderance of the evidence.
  As noted in the previous section of this decision, we find the preponderance of the available evidence, specifically the reports and opinions of Drs. Witham, Cobden, Wahl, and Gritzka, the testimony of the employee, and his vocational history, indicate his 2004 work injury substantially aggravated or accelerated his degenerative back condition.  We find by the preponderance of the evidence available in the record that his work injury in 2004 was a substantial cause of the employee’s symptoms and necessitating the ongoing medical treatment provided by his physicians.  
In their medical reports and depositions, Dr. Slonimski and Dr. Gritzka both find that a spinal cord stimulator trial would be reasonable and necessary treatment for the employee’s back condition, considering his prior surgeries and persistent severe symptoms.
  Nevertheless,  Drs. Slonimski, Yodlowski, and Gritzka all report the employee is suffering severe edema of his lower legs, of an unknown etiology.  Dr. Slonimski, Dr. Yodlowski, and Dr. Gritzka all indicate the employee is not an appropriate candidate for invasive surgery until the employee’s significant edema is diagnosed, treated successfully, and resolved.  In the present record, we cannot find sufficient evidence to show the employee’s edema has been adequately diagnosed and treated.  Based on the preponderance of the available record, especially the opinion of Dr. Gritzka, we find surgical implantation of a spinal cord stimulator is not reasonable and necessary at present.
  Accordingly, we cannot order the employer to provide the claimed treatment at this time.  Under our authority to modify this decision in accord with AS 23.30.130, we will retain jurisdiction over the employee’s claim for a spinal cord stimulator, pending the possible diagnosis and treatment of his edema.
   
IV.
INTEREST

AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

(a)
If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.



(b)
The employer shall pay interest. . . .
(3)  on late-paid medical benefits to

(A) The employee … if the employee has paid the provider … or

(B) To the insurer … or government agency, if the insurer … or government agency has paid the provider … or.

(C) To the provider if the medical benefits have not been paid.

AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee or his providers or insurers, in accord with AS 23.30.155(p) and 8 AAC 45.5142, on all unpaid medical benefits awarded by this decision, from the dates on which those benefits were due. 

V.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the controversions filed by the employer.
  The employee seeks a fee and cost award under AS 23.30.145.  We have awarded the employee certain claimed medical benefits and interest.  Consequently, we can award fees and costs.
  

Subsection .145(a) provides the minimum attorney fees for our award of benefits, including awards of medical benefits.
  Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

The Court in Bignell, required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing that these attorneys only receive fee awards when they prevail on the merits of the claim.  To compensate for this, in Bignell the Court awarded double the attorney fee.
  The Bignell case specifically dealt with attorney's fees at the appellate level, but the underlying rationale applies to our cases, and we have previously applied the Court's ruling in Bignell by doubling a claimant counsel’s hourly rate as a reasonable attorney fee.

The statute at AS 23.30.145 recognizes the contingency nature of the representation of injured workers in workers' compensation cases by providing two alternate routes to award attorney fees to prevailing employees.  Statutory minimum attorney fees sometimes produces a windfall amount of fees on the compensation awarded, helping to offset the cases lost by the employees' attorneys in their workers' compensation practice.  If the statutory minimum attorney fee on the compensation awarded is inconsiderable, prevailing employees can request reasonable attorney fees.  The Court in Bignell explicitly recognized the need to adequately compensate employees' counsel to insure that there would be motivation to represent the injured workers' side of disputed claims.  We believe that this need is uniquely compelling to insure the medical care that enables injured workers to return to work.  We are also very cognizant that, once most benefits have been waived in a C&R, an injured worker has significantly less lucrative case on which to attempt to secure contingency fee representation by an attorney if medical benefits are later disputed.
  Once an employee has lost all but medical benefits, the reality is that he or she is in a much more vulnerable position, and an injured worker with persistent conditions and limited resources will predictably grow more vulnerable with age.
  Consequently, we find the Supreme Court's rationale in applying a multiplication factor compelling in a case such as the instant one.
In light of these factors, we have examined the record of this case.  The employee filed two Affidavits of Attorney Fees and Costs, itemizing the expended hours of attorney time, paralegal assistant time, and costs.  The employee itemized a total of $15,820 in attorney fees, $7,455 in paralegal costs, and $3,053.04 in other legal costs, under AS 23.30.145(b).   The employer did not object to the time expended or the hourly billing, but argued that the employee’s claim for treatment is not compensable, and that attorney fees and costs should be denied.  It additionally argued that, if attorney fees are due, we should not double the fees in accord with Bignell, because the contingency factor of representing injured workers’ is already accounted for in the high hourly rate claimed by the employee.

We find this is a tenaciously litigated case, with an extensive and somewhat confusing record and medical history.  We find the employee’s counsel provided valuable services in the successful prosecution of the employee’s claim.  Although the employer argued the contingency factor is already fully reflected in the hourly rate of the employee’s attorney, we take administrative notice that this attorney has practiced before us in the specialized area of workers’ compensation for over two decades, and a relatively high hourly rate would be expected for an attorney with extensive experience and highly developed expertise.
  We also note that we have previously approved his hourly billing as a reasonable rate for actual hourly fees.
  We do not agree that the multiplication factor from Bignell could not be applicable in this case.  Nevertheless, we note the employee has not prevailed on all aspects of his claim.  

Having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the employee’s critical need for the benefits resulting from the services obtained, we find the total itemized amount of the above-mentioned attorney fees and legal costs are reasonable for the successful prosecution of the employee’s claim for the continuing compensability of his medical benefits.  Because the employee has not prevailed on all aspects of his claim, we decline to apply the multiplication factor from the Court’s rationale in Bignell.  We will award the billed amounts of $15,820 in attorney fees, $7,455 in paralegal costs, and $3,053.04 in other legal costs, under AS 23.30.145(b). 

ORDER
1.
The employer’s Petition for Designated Chairman’s Recusal is denied.

2.
The employer shall provide medical benefits to the employee, in accord with the terms of this decision, from October 22, 2005, through the date of issuance of this decision, and continuing, under AS 23.30.095(a).

3.
We deny the employee’s claim for a spinal cord stimulator, under AS 23.30.095(a), at present.  We retain jurisdiction over the employee’s claim for a spinal cord stimulator, to consider modification of our decision under AS 23.30.130, pending the possible diagnosis and treatment of the employee’s edema.   
4.
The employer shall pay interest, under AS 23.30.155(p) and 8 AAC 45.142, on all benefits awarded in this decision from the date those benefits were due.

5.
The employer shall pay the employee $15,820 in attorney fees, $7,455 in paralegal costs, and $3,053.04 in other legal costs, under AS 23.30.145(b).   
Dated at Fairbanks, Alaska this 3rd day of February, 2009.
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William Walters,  Designated Chairman
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Damian J. Thomas,  Member
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Janet L. Waldron,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KENNETH R. SR. TAYLOR employee / applicant; v. WAL MART STORES INC., employer; AMERICAN HOME ASSURANCE CO., insurer / defendants; Case No. 200422937; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February  , 2009.






Laurel K. Andrews, Admin. Clerk III
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