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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TEDDY M. WASSILLIE, 

          Employee, 

               Claimant,

          v. 

ASSOCIATION OF VILLAGE

COUNCIL PRESIDENTS,

          Employer,

          and 

ALASKA NATIONAL INS. CO.,

          Insurer,

               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200520840
AWCB Decision No.  09-0023
Filed with AWCB Anchorage, Alaska

on February 4, 2009.


On January 6, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard on the written record the employer’s petition for a second independent medical evaluation (SIME).  Attorney Michael Budzinski represented the employer and insurer (employer).  The employee, Teddy M. Wassillie, represented himself (claimant).  The record closed at the conclusion of the hearing.


ISSUE

Shall we grant the employer’s petition for an SIME under AS 23.30.095(k)?


SUMMARY OF THE EVIDENCE
I.  MEDICAL HISTORY AND PROCEDURAL HISTORY

A.  Medical History
The claimant injured his finger on December 1, 2005, when he was working for the employer installing a wall.
  The axe he was using slipped, breaking his left index finger.
  He was first seen at the emergency room (ER) at the Yukon-Kuskokwim Regional Hospital (Y-K), where it was noted the claimant reported the injured finger looked crooked immediately after the accident, but a co-worker pulled it straight. 
  An x-ray was done, revealing a comminuted crush injury fracture with multiple fractures extending through the entire proximal phalanx of the left index finger.
  There was also a transverse fracture proximally associated with mild dorsal angulation and approximately 0.4cm of palmar displacement.
  The claimant was transferred to Alaska Native Medical Center in Anchorage, where surgery was performed by Chris Manion, M.D., on December 2, 2005.
  Dr. Manion performed a closed reduction of the fracture, placing two wires from the distal to the proximal aspect of the proximal phalanx across the fracture site, achieving good restoration of the alignment of the shaft fracture.
  The intra-articular fracture was held in reduction and cross-pinned from the radial border.
  The claimant was discharged home with instructions not to use the left upper extremity for any physical activities and a lifting limit of five pounds.
  He was also instructed to follow-up at Y-K in four weeks.

The claimant was seen for follow-up at Y-K on January 3, 2006, when a repeat x-ray showed good alignment of the fracture.
  Dr. Manion ordered a repeat x-ray to be performed in two weeks.
  The January 18, 2006 x-ray demonstrated good callous formation and acceptable alignment.
  Dr. Manion ordered the wires and pins to be removed and aggressive range of motion for the injured finger.
  The claimant was seen by physical therapist (P.T.) Kate Huckert on January 31, 2006.
  She noted the claimant’s left hand and fingers were beginning to move more, with less pain.
  The claimant reported he performed his home exercise program daily, and he complained of left sided wrist, arm, shoulder, and neck pain.
  He was also seen by a health care provider who renewed his prescriptions for Motrin, Vicodin, and Flexeril for his pain.
  When next seen by physical therapy (PT), the P.T. noted the claimant’s neck and arm were moving much better due to the Flexeril, although all five fingers continued to have restricted flexion and range of motion.
  In addition, the left wrist range of motion was restricted.
  

On February 21, 2006, family nurse practitioner Laura Whitman wrote a letter to the Board, stating it was not possible to offer an opinion at that time concerning whether the claimant would be permanently precluded from returning to work due to his injury, as his rehabilitation had not been completed.
  She opined it would be dangerous for the claimant to do construction work at that time, due to his impressive weakness in the left hand and wrist.

When seen by P.T. Huckert on February 21, 2006, the claimant complained of soreness in his left neck and shoulder, and pain, tingling and stiffness in his left hand.
  He reported he could not pour coffee with his left hand due to pain and loss of strength.
  When seen again on March 7, 2006, he reported pain in his left finger, and weakness and numbness in his left arm.
  P.T. Huckert noted the claimant’s grip and pinch strength in his left hand was only at 50% and his progress was slow.
  On March 15, 2006, Patrick Plunkett, M.D., released the claimant to light duty work, to use his right hand only for grasping.

At the employer’s request, the claimant was seen on April 10, 2006, by orthopedic surgeon John Swanson, M.D., for an employer’s medical evaluation (EME).
  Dr. Swanson reviewed the claimant’s medical records, including personal review of the imaging studies that had been done.
  He also performed a medical history and physical examination.
  Dr. Swanson diagnosed the claimant with a comminuted intra-articular fracture of the proximal phalanx of the left index finger on December 1, 2005, and pre-existing cervical spondylosis consisting of probable arthritis of the uncovertebral and facet joints and degenerative disc disease of the cervical spine.
  He opined there was evidence of symptom magnification with probable secondary gain and somatic focus with subjective complaints outweighting objective abnormalities.
  Dr. Swanson opined the substantial cause of the claimant’s initial need for treatment was the work injury, but since the fracture was healed and the range of motion of the finger was almost back to normal, the substantial cause of his complaints at the time of the EME were symptom magnification with probable secondary gain and somatic focus with subjective complaints outweighing objective abnormalities.
  He further opined the injury to the left index finger was a temporary condition, and the claimant would be medically stable by June 1, 2006.
  Dr. Swanson indicated the claimant could be released to light-duty work, not lifting over 20 pounds with his left hand until May 10, 2006, at which he could lift 50 pounds, and with no restrictions as of June 1, 2006.
  He recommended returning the claimant to light-duty work would be the best rehabilitation therapy for him, and crucial to his final outcome.

The claimant was seen for follow up by Dr. Plunkett on April 19, 2006, at which time the claimant complained of left neck and shoulder pain and numbness of the left hand that radiated up the left upper extremity.
  Dr. Plunkett opined the claimant might have cervical radiculitis or carpal tunnel syndrome, and suggested electrodiagnostic studies and continued physical therapy.

When next seen by P.T. Huckert on April 28, 2006, she noted the claimant’s left finger strength was still at 50% when compared to the right, with decreased range of motion, but that the finger movement was within a functional range for most activities.

On May 9, 2006, Dr. Plunkett opined the claimant would not have a PPI due to his work injury.  He also opined the claimant’s left carpal tunnel syndrome versus cervical radiculitis was not work related.
  Dr. Plunkett approved the claimant’s return to the jobs of construction worker I and janitor.

The claimant continued to be followed at Y-K, and continued to receive physical therapy.
  P.T. Huckert observed in her June 15, 2006 clinic note the claimant continued to have significant pain in the left index finger and it was unclear how impaired he truly was by his injury.
  She planned to communicate this information to his case manager for further plan of care.

On December 20, 2006, the claimant was evaluated by Daniel Smith, M.D,
 for a right shoulder condition, and Dr. Smith noted the claimant’s left index finger was very sore in cold weather.
  When seen by Dr. Smith on January 4 and January 18, 2007, the claimant complained of left arm, wrist and finger pain.
  On follow up on January 30, 2007, Dr. Smith examined the left index finger and prescribed a home exercise program for the claimant.
  Dr. Smith authored a letter on March 23, 2007, opining the claimant had not returned to full function following the work injury to his left index finger, and in addition had intense radiculopathic pain that radiated up the arm to the shoulder.
  He noted although the left side was the claimant’s non-dominant side, he was unable to work with his left hand at all.
  Dr. Smith indicated he had referred the claimant to a hand surgeon.

Patricia Shands, M.D. examined the claimant June 13, 2007, for his right shoulder problems, as well as his left arm problems.
  The claimant reported a sensation of heaviness and pain which radiated from his neck into his left arm.
  She noted the claimant’s cervical spine x-rays in October 2006 had shown moderate degenerative changes to the C5-C6 level, as well as the C6-C7 level.
  Dr. Shand noted examination of the cervical spine showed discomfort in the extremes of motion with forward flexion and extension, and motor testing to the upper extremities bilaterally was normal, and they were neurovascularly intact.

The claimant was seen for a second EME by Dr. Swanson on August 8, 2007.
  Dr. Swanson reviewed the claimant’s medical history and performed a history and physical examination.
  He diagnosed the claimant with the following:  1) a prior comminuted intra-articular fracture of the proximal phalanx of the left index finger; 2) probable pre-existing cervical spondylosis consisting of arthritis of the uncovertebral and facet joints and degenerative disc disease; 3) no evidence of intrinsic left shoulder pathology; 4) probable bilateral early osteoarthritis of the lateral compartments of the knees due to his genetic inheritance; 5) possible early osteoarthritis of the left hip due to his genetic inheritance; 6) evidence of somatic focus with subjective complaints outweighing objective abnormalities; 7) evidence of symptom magnification with probable secondary gain; and 8) possible arthritis of the right acromioclavicular joint.
  Dr. Swanson opined the only diagnosis for which the December 1, 2005 work injury was the substantial cause was the left index finger fracture, which was medically stable, with a 1% PPI rating.
  He further opined that in regards to the left index finger, the claimant could return to work as a laborer.
  He indicated the claimant might have other non-work-related conditions such as arthritis of the knees or left hip that prevented his return to work as a laborer, but that he did not have enough information on those conditions to make that determination.
  Dr. Swanson further opined the claimant did not need any further treatment or evaluation for his work-related injury, and there were no restrictions in his ability to use his left index finger related to the work injury.

Dr. Swanson supplemented his August 8, 2007 EME report with a letter dated September 8, 2007, addressing Dr. Smith’s opinions and diagnoses.
  He disagreed with Dr. Smith’s opinion that the left index finger injury is the cause of the radiculopathic pain into the shoulder and the cause of the claimant’s inability to work using his non-dominant left hand.
  Dr. Swanson opined it is physiologically impossible for a left finger injury to cause radiculopathic pain radiating to the shoulder.
  Dr. Swanson again opined there is no objective reason why the claimant could not return to work using his left hand.

B.  Procedural History

The claimant filed a report of occupational injury or illness (ROI) on December 7, 2005.
  He stated he had broken his left pointer finger when he and a partner were installing a wall, and the axe slipped, and the back of the axe fell on his finger and broke his finger.
  The employer initially accepted the injury and paid TTD benefits from December 2, 2005 through May 8, 2006.

The claimant filed a workers’ compensation claim (WCC) on June 21, 2006.
  He claimed he broke his left index finger when he was pounding a side wall with the butt had of an axe.
  He claimed temporary total disability (TTD) from December 1, 2005 until the present (June 19, 2006 is the date of the document), and review of reemployment benefits decision.
  Attorney Michael Budzinski filed an entry of appearance on behalf of the employer on July 3, 2006, and filed the employer’s answer to the claimant’s WCC on July 7, 2006, admitting the claim for TTD from December 2, 2005 through May 8, 2006, and denying TTD after May 8, 2006.
  On July 6, 2006, the employer filed a controversion of all benefits, relying on the treating physician Dr. Plunkett’s opinion the claimant’s left index finger was healed, there was no PPI, and he could return to his job at the time of injury.
  The employer also relied on EME physician Swanson’s opinion the claimant was expected to be medically stable as of June 1, 2006 and would not require further medical treatment, but that he should continue his home exercise program.
  

The claimant filed an Affidavit of Readiness for Hearing (ARH) on June 14, 2007,
 which the employer opposed, stating discovery was not complete.
  The employer filed a petition for an SIME on March 28, 2008, requesting an SIME based on the dispute between the claimant’s treating physician, Dr. Smith, and the EME physician Dr. Swanson on the issues of compensability, treatment, medical stability, and functional capacities.
  On April 17, 2008, the employer sent releases for the claimant’s signature, but the claimant failed to sign or return them.
  The claimant agreed verbally to an SIME at the May 6, 2008 Pre-Hearing Conference (PHC), and promised to sign and send the SIME form,
 which he neglected to do.
  The employer filed a petition to compel discovery on September 23, 2008,
 controverted all benefits,
 and filed an ARH on the March 27, 2008 Petition for an SIME.
  A Pre-Hearing Conference was held on November 10, 2008, and the claimant did not appear despite proper notice.
  The Board Designee ordered the claimant to sign the releases concerning medical records from 2003 to the present, and to complete the informal discovery requests, but issued protective orders for the releases concerning social security from 2006 to present and the Department of Labor and Workers’ Compensation case files.
  A hearing on the written record on the employer’s March 27, 2008 Petition for an SIME was set for December 4, 2008.
  The hearing on the record was held on January 6, 2009.

II.  POSITIONS OF THE PARTIES

A. Employer’s Arguments
The employer argues in its hearing brief that there are significant medical disputes in this case such that an SIME is warranted.
  The employer maintains the claimant’s physician has opined the claimant’s symptoms of left arm pain radiating from the neck to the hand are related to the claimant’s finger injury and cause his current disability and need for further medical treatment.  The employer asserts the EME physician Dr. Swanson, has opined the claimant’s work injury is limited to his left index finger, and it is not physically possible for the injury to the left index finger to cause the left arm complaints or other symptoms complained of by the claimant.  In addition, the employer maintains Dr. Swanson opined no further treatment is needed for the work injury, that the claimant is medically stable as to his work injury, and that his work injury does not prevent him from returning to his job at the time of injury.  Therefore, the employer argues an SIME is appropriate and would be helpful to the Board in resolving the claimant’s WCC.

B.  Claimant’s Arguments
The claimant did not submit a hearing brief or appear at the hearing to explain his position.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry, or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . .    

Our regulation at 8 AAC 45.092(g) provides in relevant part:

If there exists a medical dispute under in AS 23.30.095(k), . . .(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

(A) the parties stipulate, in accordance with (1) of this subsection, to the contrary and the board determines the evaluation is necessary; or

(B) the board on its own motion determines an evaluation is necessary.

As an initial matter, pursuant to 8 AAC 45.092(g), we note our authority to order a SIME even absent a timely request by either of the parties.  The Board considers the criteria under which we review requests for SIME pursuant to AS 23.30.095(k).  In particular, we consider following factors: 

1. A medical dispute between the employee's attending physician and the employer's medical evaluation physician; 

2. The dispute is significant; and 

3. A SIME physician's opinion will assist the Board in resolving the dispute.

We first consider whether there are disputes between the claimant’s treating physician Dr. Smith and the EME physician, Dr. Swanson.  The claimant’s attending physician, Dr. Smith, opined the claimant’s December 1, 2005 work injury is causing his ongoing disability, including symptoms of radiating pain up the arm to the shoulder, which caused him to be unable to work with the left hand at all.  Dr. Smith also opined the claimant is not medically stable and requires continuing medical treatment, including the medications hydrocodone, noritriptyline, and NSAID’s, physical therapy, and evaluation and possible treatment by a hand specialist.  

On the other hand, the EME physician Dr. Swanson opined the work injury is the substantial factor for the claimant’s left finger injury only.  Dr. Swanson opined the claimant was medically stable as to his left finger injury, with a 1% PPI.  He further opined the claimant did not require further medical treatment for his work-related injury and that he could be released to full work activities as of June 1, 2006.  

In summary, we find there are clearly disputes between the employee’s treating physician, Dr. Smith, and the EME physician Dr. Swanson, concerning causation of the claimant’s current condition and disability, medical stability, and need for further medical treatment.  We find these are significant disputes and that an SIME would be helpful to us in resolving the claimant’s WCC.  Therefore, we find an SIME is necessary.  We shall order the Board Designee to schedule an SIME.

ORDER
1.
Workers' Compensation Officer Richard Degenhardt shall schedule an SIME with an orthopedic surgeon in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding the following questions:  1) whether the December 1, 2005 work injury is the substantial cause of the claimant’s current condition or conditions; 2) whether the claimant requires any further medical treatment for any work related condition; 3) whether the claimant is able to return to his job at the time of injury; 4) whether the claimant is medically stable and if so, when he reached medical stability; and 5) PPI rating.  The Workers’ Compensation Officer shall develop the SIME questions.

3.
The parties shall proceed with the SIME in accord with the process outlined in 

8 AAC 45.092(h). 

4.
We retain jurisdiction over the employee's claim, pending receipt of the SIME report.  

Dated at Anchorage, Alaska on February 4, 2009.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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