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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
 Juneau, Alaska 99811-5512

	DAVID B. SEE, 

                                                     Employee, 

              v. 

ROBERT J. SILVA,

                                                  Employer,

 and 

AMERICAN INTERSTATE INS.,    

Insurer.                                                                                          
	)
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)
	      FINAL DECISION AND ORDER

      AWCB Case No.  200617080
      Fil        Filed with AWCB Anchorage, Alaska

      on February 6, 2009

      AWCB Decision No. 09-0028

	
	)
	


On February 5, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ proposed Compromise and Release Agreement 
(“C & R").  The employee appeared with his attorney, Michael Patterson.  Attorney Deidre Ford represented the employer and American Interstate Insurance. The record closed at the conclusion of the hearing.

ISSUE

Shall the Board approve the parties’ Compromise and Release Agreement (“C & R”) in accordance with AS 23.30.012?

SUMMARY OF THE EVIDENCE

We summarize here only those facts necessary to a determination of the narrow issue before us.  The employee, a journeyman electrician, was injured on October 16, 2006 in the course and scope of his employment with Robert J. Silva, an electrical contractor, while on a construction job in Hooper Bay, Alaska.   While moving a sheet of 4x8 plywood on the second floor of a four-plex under construction, a wind gust caught the plywood, causing the employee to fall through a stairwell opening from the second to the first floor. The employee sustained multiple injuries. The relevant medical evidence is contained in the medical records provided to the Board in Medical Summaries, and is incorporated herein by reference. 

A Compromise and Release Agreement (“C & R”) was initially submitted to the Board for approval on January 5, 2009, and was reviewed and denied.  The Board denied the C & R for its failure to conform to the requirements set out in Barrington v. Alaska Workers’ Compensation Board,
 and because of  an apparent inconsistency between the C & R’s summary of the medical evidence and the medical records themselves.  The parties were advised that the Board was unable to find the 
C & R met the best interests of the employee.  The parties were advised that the agreement must be rewritten or otherwise modified to address the concerns noted.

On January 23, 2009, the parties submitted a second C & R for Board approval.  While the amended C & R satisfied the requirements of Barrington, the parties were again advised that language in the C & R did not appear to conform to the medical evidence contained in the Medical Summaries, and the C & R could not be approved.   The matter was set for hearing.  To address the Board’s concerns, the parties interlineated and initialed written amendments to the terms of the C & R at the February 5, 2009 hearing, and memorialized those amendments on the record.  

  
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulation, 8 AAC 45.160, controls the Board’s review and approval of compromise and release agreements.  It states in relevant part as follows:

A settlement agreement will be approved by the board only if a preponderance of the evidence demonstrates that approval would be for the best interest of the employee…

Further, AS 23.30.012 governs the settlement of disputed workers’ compensation claims.  It provides, in pertinent part, “[i]f approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.”

To address the Board’s concerns, the parties made interlineated and initialed written additions to the terms of the C & R at the February 5, 2009 hearing, and memorialized those additions on the record.  Accordingly, the Board finds as follows:

1.
The parties further agree that medical benefits will remain open, subject to all rights and defenses under the Act, for a period of twelve (12) months from date of approval of the C & R.

2.
The employer further agrees that if the claim filed by  Thomas J. DeSalvo, DC, Inc., dated March 24, 2008,  has not yet been paid, the employer assumes responsibility for payment of Dr. DeSalvo’s claim.

Based on these findings, the Board concludes that the C & R is in the best interest of the employee pursuant to 8 AAC 45.160.  


ORDER

1.     The C & R is approved as modified. 

2.     The terms of the C & R are modified to include the following:

1.
The parties further agree that medical benefits will remain open, subject to all rights and defenses under the Act, for a period of twelve (12) months from date of approval of the C & R.

2.
The employer further agrees that if the claim filed by Thomas J. DeSalvo, DC, Inc., dated March 24, 2008,  has not yet been paid, the employer assumes responsibility for payment of Dr. DeSalvo’s claim.

 Dated at Anchorage, Alaska on February 6, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro, Designated Chair






Patricia C. Vollendorf, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order 

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID SEE, employee; v. ROBERT J. SILVA, employer; v. AMERICAN INTERSTATE INSURANCE,  insurer/defendants; Case No. 200617080;  and dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  February 6, 2008.






Jessica Sparks, Clerk
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