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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BRADFORD WILSON, 

                                                   Employee, 

                                                   v. 

EASTSIDE CARPET, CO.

                                                  Employer,

                                                   and 

AIG/NORTHERN ADJUSTERS,

                                                  Insurer.
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200709372
        AWCB Decision No.  09-0029 

         Filed with AWCB Anchorage, Alaska

         on February 10, 2009


On January 28, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to exclude from the medical records to be sent to the second independent medical examiner a two-page letter written by the employee to a treating physician.  The employee appeared on his own behalf.  Steven Nelson, Esq. represented the employer and insurer (collectively “employer”).  The record closed at the conclusion of the hearing on January 28, 2009.

ISSUE
Shall we exclude a two-page letter written by the employee to a treating physician from the medical records sent to the second independent medical examiner pursuant to 8 AAC 45.092(h)?

SUMMARY OF THE RELEVANT EVIDENCE

We summarize here only those facts relevant to our determination of the narrow issue before us:  Shall we exclude a two-page letter written by the employee to a treating physician from the medical records to be sent to the second independent medical examiner?

The employee injured his back lifting and moving carpet and resetting a toilet while working at jobs for Eastside Carpet in June, 2007.  The nature of the employee’s work injury and medical history are more fully set forth in our Final Decision & Order No. 08-0043, and are summarized here as follows:

The employee injured his back while working for employer lifting and carrying carpet on or around June 12, 2007, in Dead Horse, Alaska, and resetting a toilet at a job site in Anchorage a few days later on or around June 20, 2007.
  The employee suffered from low back pain from June 12, 2007 until the June 20, 2007 incident, when he felt a strange, painful sensation in his back, like “a balloon bursting.”  On June 27, 2007, the employee experienced “extreme pain in his right leg from the hip to the knee” so that he could barely walk.
  

On June 28, 2007, the employee consulted with his boss, and was advised to see a chiropractor.
  On this same date, the employee filed a Report of Occupational Injury or Illness.
  The employee saw chiropractor, Samuel Rose, D.C., on June 28th and 29th, and felt better after the treatments, but the pain returned after a short time.
  On June 30, 2007, the employee awoke in extreme pain, so that afternoon he saw Noah Laufer, M.D., at Medical Park Family Care, Inc., who was covering for the employee’s doctor, Michael Reeves, M.D.
  Dr. Laufer  prescribed pain medication
 and ordered a lumbar spine Magnetic Resonance Imaging (“MRI”) study.  The lumbar spine MRI was performed on July 3, 2007, and interpreted as follows:  1) dessication of disc material with disc space narrowing and chronic endplate changes at S-1; 2) mild diffuse annular bulging without causing mass effect on the adjacent neural elements at S-1; 3) protrusion
 extending into the left L4-5 neural foramen, maybe causing mild mass effect on the intracanalicular left L4 nerve; and 4) facet degenerative changes bilaterally at S-1.
  

On July 11, 2007, the employee saw Sean Taylor, M.D., at the Alaska Spine Institute.  Dr. Taylor restricted the employee to sedentary office work.
  On July 27, 2007, the employee began physical therapy with Linda Sheppard, P.T., at Chugach Physical Therapy, on referral from Dr. Reeves.
  The employee underwent a course of physical therapy and Ms. Sheppard noted on September 13, 2007, that the employee’s symptoms were resolving.
  






***

On September 18, 2007, the employee saw Edward Voke, M.D., of Orthopedic Physicians Anchorage.  Dr. Voke reviewed the MRI and noted that while the disc changes at L4-L5 were on the left side, the patient’s symptoms were on the right side.  Dr. Voke made a diagnosis of degenerative disc disease of the lumbosacral spine.  He opined the employee had a traction injury, mostly involving the L4 or L5 nerve root on the right side.  Dr. Voke explained to the employee that he most likely had a swollen nerve in the right lumbar area and/or facet joint and that the situation was subsiding.  Dr. Voke indicated the employee’s condition was caused directly by his industrial injury, but that surgery was not indicated, as the employee was not incapacitated.  Dr. Voke prescribed another six weeks of physical therapy and indicated the employee would not be ready to return to work as carpet layer for at least six weeks.
  

On October 2, 2007, the employee saw Derek Hagen, D.O., of Healthworks Medical Group.  Dr. Hagen diagnosed discogenic lower back pain with bilateral lower extremity radiculopathy, and opined the employee could return to work as of October 3, 2007, with restrictions on overhead work, stooping, bending, kneeling, squatting, lifting, and climbing.
  

On November 13, 2007, physical therapist Ms. Sheppard reported the employee was progressing toward work, but was still sensitive to 20 pound repetitive lifting compression and rotational trunk activities.
  On this same day, Dr. Hagen released the employee to work without restrictions.
  On November 15, 2007, Ms. Sheppard discontinued the employee’s physical therapy as the employee’s goal of returning to work had been met.

At the employer’s request, the employee was evaluated by Dr. Yodlowski, on December 5, 2007.  Dr. Yodlowski opined that the employee’s combined work activities, rather than one specific episode, were the substantial cause of the employee’s lumbosacral sprain / strain and exacerbation of pain from the employee’s degenerative lumbosacral spine disease.  Dr. Yodlowski further opined that the sprain / strain injury was resolved.  Further, he (sic, she) indicated the employee presented in a very straightforward manner and there was no evidence of symptom magnification.

On January 24, 2008, Dr. Hagen indicated that the employee had been under Dr. Hagen’s care for lower back pain with radicular symptoms to his lower extremities.  Dr. Hagen reported the employee had gone through rehabilitation with physical therapy and that his symptoms had improved.  However, Dr. Hagen found the employee’s prognosis was poor based upon the results of an MRI of the employee’s lumbar spine and observation of the employee’s progress through the recovery process.  Dr. Hagen noted that the employee’s cigarette smoking exacerbates the employee’s condition and advised the employee to discontinue tobacco use, which would thereby alleviate that debilitating factor in the employee’s recovery.  Dr. Hagen further advised the employee to pursue less physical work and some other type of occupation due to progressive low back pain and deteriorating musculoskeletal function.

The employee began receiving temporary total disability benefits (“TTD”) in July, 2007. The employer controverted all benefits on August 27, 2008, and September 7, 2008, based on a report obtained through an employer’s medical evaluation (“EME”) conducted on December 5, 2007.
 Employee petitioned for and the parties thereafter stipulated to a second independent medical evaluation (“SIME”) under AS 23.30.095(k).

Pursuant to our regulations at 8 AAC 45.092(h), the Board Designee directed the employer’s representative to prepare a binder containing all medical records in the employer’s possession for submission to the SIME physician.  The Board Designee directed the employee to review the binders to determine if they were complete.  If the employee found the binders incomplete, he was instructed to provide the additional medical records missing from the first binder prepared by the employer.

The employer prepared an SIME binder containing Bates Stamped pages 1-153.  The employee found the employer-prepared medical records incomplete, and submitted additional documents for inclusion in the SIME binder in a supplemental binder containing pages numbered 1-33.  The employer objects to pages 18-19 of the employee’s supplemental records, specifically, a letter authored by the employee to Dr. Hagen, the employee’s treating physician.  The employer has petitioned for exclusion of these two pages from the SIME binder.
  

The employer argues pages 18-19 are not “medical records” within the meaning of 8 AAC 45.092(h) and should thus be excluded from the SIME binder.  It argues that to allow a letter written by a claimant to a physician into the SIME binder would open the process to abuse by allowing parties to manipulate evidence.  The employer argues this would contravene the intent of the Alaska Workers’ Compensation Act (“Act”) to provide a fair and impartial adjudication to all parties.  The employer further argues that no foundation has been laid for introduction of these records under the business records exception to the hearsay rule.

The employee admitted in his testimony at hearing that his primary purpose, his “hidden agenda” for writing the two page letter to Dr. Hagen, was to expose errors and omissions he believes are contained in the report of the Employer’s Medical Examiner, Dr. Marilyn Yodlowski.
  He noted secondarily that he wanted to document the symptoms he was experiencing for treatment purposes.  The employee admitted he had not been under Dr. Hagen’s care for some time prior to the January 24, 2008 appointment, and has not seen him since.  He admitted that the letter, written over a period of days and dated “1/18-1/23/08,” was written with the knowledge he had an appointment with Dr. Hagen on January 24, 2008.   The employee expressed concern that without the letter in the SIME binder, the SIME physician would rely on or be otherwise swayed by the “tainted” EME report, rather than  conducting a truly  independent evaluation and review.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:  

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

8 AAC 45.092(h) provides:

If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct

(1) a party to make two copies of all medical records, including medical providers’ depositions, regarding the employee in the party’s possession…

(2)  the party making the copies to serve the two binders of medical records upon the opposing party together with an affidavit verifying that the binders contain copies of all the medical reports relating to the employ in the party’s possession;

(3)  the party served with the binders to review the copies of the medical records to determine if the binders contain…all the employee’s medical records…The party served with the binders must file the two binders with the board…and, if the binders are…


(B) incomplete, the party served with the binders must file the two binders upon the board together with two supplemental binders with copies of the medical records in that party’s possession that were missing from the binders and an affidavit verifying that the binders contain copies of all medical records in the party’s possession…(Emphasis added).

AS 23.30.135(a) provides, in part:

In making  an investigation  or inquiry  or conducting a  hearing  the  board  is not 

bound  by common  law or statutory  rules of evidence  or by  technical  or formal 

rules  of procedure,  except as  provided in this chapter.   The board may make its 

investigation  or inquiry  or  conduct  its  hearing  in  the manner  by which it may 

best ascertain the rights of the parties. . . . (Emphasis added).

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. (Emphasis added).

Our regulation at 8 AAC 45.092(h) governs the development of the record for submission to the SIME physician.  That regulation requires the inclusion of all "medical records, including medical providers' depositions" in the SIME binder for review by the SIME physician or physicians.
  We find, however, that neither the Act nor the regulations define the term “medical records.” Moreover, although the terms “medical record” and “medical records” are used repeatedly in the Act and appear throughout the Alaska Statutes and the Alaska Administrative Code under other statutory and regulatory schemes, nowhere in the statutes or regulation or in our previous decisions is the term defined.  

Cognizant of our authority “to formulate [our] policy [and] interpret [our] regulations,”
 and in order to clarify our policy, we conclude that “medical records,” as that term is intended under 
8 AAC 45.092(h), are those records maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.  We include in the definition of “medical records” the reports of physicians prepared at the employer’s direction in accordance with AS 23.30.095(e).  Under this definition of the term, the employee’s “1/18-1/23/08” letter to Dr. Hagen is not a “medical record” which must be included in the SIME by regulation.  We note, however, that while requiring the inclusion of “all medical records, including medical providers’ depositions” in the SIME binder, 
8 AAC 45.092(h) does not prohibit the inclusion of “non-medical” records.  

The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed the Board’s authority to order an SIME under AS 23.30.095(k) and 
AS 23.30.110(g).  With respect to AS 23.30.095(k), and referring to its decision in Smith v. Anchorage School District,
 the AWCAC affirmed the purpose of an SIME is to assist the board in resolving a significant medical dispute.
  “[T]he SIME physician is the board’s expert” 
 

We have long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage,
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion when we determine a second independent medical evaluation will assist us in investigating and deciding medical issues in contested claims.  We further conclude, under §.135(a) and §.155(h), we have broad authority to determine, what, if any, “non-medical” documents may assist us in resolving a significant medical dispute.  Indeed, we have found under the unique facts in a given case, in order to best ascertain the rights of the parties, the inclusion of “non-medical” records in the SIME binder may be appropriate.

In the instant case, we find the employee seeks to include in the SIME binder a letter written in advance of a scheduled medical appointment with his treating physician.  We find that at the time of the appointment with the treating physician at which he delivered the letter, the employee was not under the continuing care of the treating physician, nor has he been treated by the physician since that time.  We find from the employee’s testimony that his primary purpose in writing the letter was to make a written record of what he perceived were errors and omissions in the report from the employer’s physician, not for treatment purposes.  We find there exists in the medical records in the SIME binder a chart note from the physician from the employee’s January 23, 2008 office visit.  We are unpersuaded by the employee that the inclusion of his letter in the SIME binder will advance the knowledge of the SIME physician beyond that contained in the SIME binder, or beyond that which the SIME physician will glean from his interview and examination of the employee.  Employee is free to discuss with the SIME physician any and all matters pertaining to his symptoms and medical condition, including what he perceives are errors and omissions in the EME report.  We do not find in this case any of the unique circumstances necessary to persuade us that inclusion of this “non-medical” record will assist the SIME physician in his review, or will assist us in resolving the medical dispute for which the SIME has been ordered.  Accordingly, the employer’s petition to exclude the employee’s letter from the SIME binder is GRANTED.

ORDER

The employee’s letter to Dr. Hagen dated “1/18-1/23/08” is not a “medical record” as intended under the Alaska Workers’ Compensation Act, and shall not be included in the SIME binder as such.  Nor do the circumstances in this case support inclusion of the letter in the SIME binder as a “non-medical” record.  The employee’s letter to Dr. Hagen, dated “1/18-1/23/08” shall not be included in the SIME binder.  The Board Designee is instructed to remove pages 18-19, containing the employee’s “1/18-1/23/08” letter, from the employee’s Supplemental SIME binders. 

Dated at Anchorage, Alaska, this 10th day of February, 2009.


                                      ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



Linda M. Cerro, Designated Chairperson



___________________________________



Don Gray, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

   MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filling of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ compensation Appeals commission under 8 AAC 57.072 and 8 AAC 57.074.

                                                               CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BRADFORD T. WILSON, employee; v. EASTSIDE CARPET CO., employer, and AIG/NORTHERN ADJUSTERSY/insurer ; Case No. 200709372; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of February, 2009.



__________________________________








Jessica Sparks, Clerk
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